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STATEMENT OF FACTS 

This case arises from an environmental remediation contract between Mr. 

Kamdar’s firm, Industrial Site Services, Inc. (“ISS”)1 and the Office of General Services of the 

State of New York (“OGS”).  The Contract was entered into in 1998 and completed by July, 

2000.  As negotiated, it provided that the State should pay ISS a surcharge of 9.52% as a so-

called “guarantee cost” on every formally-approved Payment Request for work completed.  The 

guarantee cost was requested by ISS to offset, wholly or in part, charges imposed on it by Mr. 

Kamdar and his wife, Panna Kamdar, for agreeing to personally indemnify the corporation’s 

bond surety2 for any expenses it might incur against performance, labor and material bonds.  

Bonds of this type are required on all OGS engineering and construction projects for the 

protection of the State. 

In August 2004, long after the contract was completed, an Indictment was 

returned against Mr. Kamdar.  The gravamen of the charges are: 

1. That Mr. Kamdar fraudulently induced the State to agree to pay the 

guarantee cost by telling OGS that he and his wife, as indemnitors, were 

required to collateralize their potential obligation to the bond surety, and  

2. That he fraudulently induced OGS to continue to pay ISS the 9.52% 

guarantee cost beyond a negotiated “cap” of $402,000.00 for this category 

of expense. 
                                                 
1 At all times relevant to this case, Mr. Kamdar owned no less than 91% of ISS.  See 

accompanying Declaration in Support of Motion to Dismiss the Indictment of Joseph V. 
Sedita (“Sedita Decl.”) at ¶ 6 & Exhibit D. 

2 The bond surety was an AIG-affiliated insurance company specializing in this type of 
coverage.  See id. at Exhibit C. 
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Within months of return of the Indictment, the State of New York filed a parallel 

civil Complaint.  In the course of that civil litigation, the Assistant U.S. Attorney in charge of the 

instant criminal prosecution submitted an Affirmation confirming that the operative facts of the 

civil and criminal prosecutions were identical.3 

During the civil case, the testimony of cognizant state employees and officers was 

taken at examinations before trial (“EBT”) and trial.  Their testimony established that when OGS 

entered into the contract with ISS it was fully aware that Mr. and Mrs. Kamdar had posted no 

collateral to secure their indemnity obligations to the bond surety.4  The testimony also 

established that OGS paid guarantee costs in excess of $402,000.00 with full awareness that it 

was doing so and over the objection of one of its employees.5  Further, cognizant state authorities 

testified that the contract between OGS and ISS contained no “cap” on guarantee costs,6 and they 

denied that Mr. Kamdar deceived them into approving any of the payments at issue.7  

A unanimous Decision and Order of the Appellate Division, Third Department 

reversed, on the law and the facts, a trial judgment adverse to ISS and Mr. Kamdar, and 

dismissed the State’s Complaint.8  That Decision and Order, unappealed and final, exonerated 

Mr. Kamdar and ISS of fraud and breach of contract and declared that ISS had saved New York 

taxpayers approximately $3,000,000.00 on the environmental remediation contract. 

                                                 
3  Id. at ¶ 16 & Exhibit L.  
4  Id. at ¶ 5, 6 & Exhibits C, D.   
5  Id. at ¶ 13, 14 & Exhibits D, I, J, K.  
6  Id. at ¶ 8-11 & Exhibits D - G.  
7  Id. at ¶ 15 & Exhibits E, F, I. 
8  Id. at ¶ 19 & Exhibit A.  
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As the case is presented to this court, the following facts are beyond dispute: 

1. Mr. and Mrs. Kamdar did not furnish personal collateral to secure their 

potential obligation to the bond surety. 

2. ISS pledged its collateral to the bond surety.9 

3. Mr. Kamdar owned all or almost all of the stock of ISS. 

4. When the State entered into the contract containing the 9.52% guarantee 

cost provision, it fully understood that Mr. and Mrs. Kamdar had pledged 

no personal collateral.10  

5. The contract value was increased by the State from $4.6 Million to $12.9 

Million during the course of performance, resulting in payment of 

additional guarantee costs at 9.52%.11 

POINT I. THE INDICTMENT IS 
FACIALLY INSUFFICIENT 

A. The Mail Fraud Charges Cannot Be  
Predicated On Mr. Kamdar’s Statement of Law 

The first section of the Indictment alleges that Mr. Kamdar perpetrated a scheme 

to obtain bond guarantee charges from the State of New York by falsely representing that he and 
                                                 
9  Id. at ¶ 5 & Exhibit C.  
10  Id. at ¶ 6 & Exhibit D.  
11  See State of New York v. Indus. Site Servs., 52 A.D.3d 1153, 1155 (3d Dep’t 2008) (“It 

was understood when the contract was executed . . . that the amount of tank remediation  
. . . was only an estimate.  Indeed, after ISS began work, the need for additional tank 
remediation work . . . led to change orders which increased the total value of the contract 
to $12.9 million.”). 
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his wife were required to provide their personal guarantee and collateral before the surety 

company would issue a performance bond. 

Oral representations made by Mr. Kamdar relating to the guarantee constituted a 

lay person’s characterization of the legal import of a contractual relationship.  Specifically, the 

statements allegedly made by Mr. Kamdar relate to whether the indemnification was properly a 

“guarantee” or “collateral,” as well as whether these legal obligations were personal or corporate.  

Thus, the question is whether mail fraud can be predicated on these types of representations.  The 

United States Supreme Court has held that the term “defraud” in the mail fraud statute is to be 

given its established common-law meaning.12  Under New York common law, representations as 

to matters of law, even if false, are not actionable in fraud.  For example, in Williams v. Horton 

Realties,13 the plaintiff alleged that the written contract for the sale of real property was not in 

fact the agreement which the parties had come to.  The plaintiff testified that she was unable to 

read and, consequently, she relied on defendant’s representation that the premises could legally 

be used as a rooming house, although she later learned that this was untrue.14  The court 

dismissed plaintiff’s claim holding that “[i]t is well settled that statements of domestic law, 

though false and fraudulent, do not generally constitute actionable fraud.”15  

In Miller v. Yokohama,16 the Ninth Circuit addressed a federal RICO claim which 

was predicated on a violation of the mail fraud statute.  The plaintiff alleged that he was a victim 

                                                 
12  Neder v. United States, 527 U.S. 1 (1999).   
13  121 N.Y.S.2d 552 (Sup. Ct. 1953).  
14  Id. at 553.  
15  Id. (quoting Williston on Contracts, Volume 3, § 1495).  
16  358 F.3d 616 (9th Cir. 2004).  
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of a mail fraud scheme by Yokohama managers who falsely represented that he was not entitled 

to overtime pay because he was salaried.  Relying on common law, the Ninth Circuit concluded 

that the managers’ statements did not include express or implied misrepresentations of fact, but 

were rather opinions regarding the law which could not support a mail fraud allegation. 

As that Court acknowledged, there are exceptions to the general rule that a 

misrepresentation of law is not actionable.  When the party making the representation (1) 

purports to have special knowledge; (2) stands in a fiduciary or other relationship of trust and 

confidence to the recipient; (3) has successfully endeavored to secure the confidence of the 

recipient; (4) or has some other special reason to expect that the recipient will rely on his 

opinion, misrepresentations of law may constitute fraud.  But, as in Miller, none of the 

exceptions apply to this case.  Mr. Kamdar did not have specialized knowledge or a fiduciary 

relationship with the State of New York.  Nor did Mr. Kamdar successfully secure the 

confidence of the New York State contracting officials.  Thus, Mr. Kamdar’s alleged 

misrepresentations  ─ characterizations of legal obligations between ISS and AIG ─ are not 

actionable as mail fraud. 

B. The Indictment Is Defective Because it  Fails To Actually Identify Any False 
Representations Made By Mr. Kamdar To Induce The State To Continue  
Paying The Performance Bond Charge Past The Alleged Contractual “Cap” 

Section two of the Indictment alleges that the contract limited the performance 

bond charge “to $402,000 and despite the fact that this $402,000 limit was exceeded as of on or 

about February 12, 1999, ISS continued to submit requests for partial payments.”17  The 

Indictment further states that Mr. Kamdar “both personally and through others, made additional 

                                                 
17  Indictment at p. 4, ¶ 1.   
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oral and written false representations” to induce New York State to continue the payments.18  

The Indictment is invalid with respect to the scheme set forth in section B because it fails to 

identify the false representations alleged by the government or describe how they induced the 

State of New York to act against its own interest. 

Nothing could be more basic to notions of due process than the right of a 

defendant to receive notice of the essential facts giving rise to the charges against him.  The 

government is required under the Sixth Amendment to inform the accused of the nature and 

cause of the accusation.  The accusation must be contained in an Indictment by a grand jury and 

the defendant cannot be tried on “charges that are not made in the Indictment against him.”19  A 

constitutionally sufficient Indictment must set forth “a crime with sufficient precision to inform 

the defendant of the charges he must meet and with enough detail that he may plead double 

jeopardy in a future prosecution based on the same set of events.”20  Further, there must be “a 

statement of the facts and circumstances as will inform the accused of the specific offense . . . 

with which he is charged.”21   

Here, the Indictment does nothing more than set forth the language in the mail 

fraud statute without any fair indication of the nature of representations forming a part of this 

scheme.  That is simply not enough.  Nowhere in the twelve-page document is Mr. Kamdar 

alleged to have made any affirmative false written or oral statements relating to the continued 

                                                 
18  Id.  
19  Stirone v. United States, 361 U.S. 212 (1960).   
20  United States v. Starvroulakis, 952 F.2d 686, 693 (2d Cir. 1992).   
21  Russell v. United States, 369 U.S. 749, 766 (1962) (quoting United States v. Hess, 124 

U.S. 483, 487 (1888)).   
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bond guarantee charges.  Nor is there any allegation as to whom Mr. Kamdar made or caused to 

be made false written or oral statements.  In fact, the Indictment is so vague and devoid of 

concrete allegations that Mr. Kamdar is simply unable to discern the basic nature of the alleged 

statements.  He is, therefore, forced to defend against the conclusory allegation that he “both 

personally and through others, made additional oral and written false representations” to induce 

the State to continue to pay.  Thus, to the extent the mail fraud charges are grounded in the facts 

set forth in section two, those charges must be dismissed. 

POINT II. IN THE CIRCUMSTANCES OF THIS CASE THE COURT 
SHOULD DISMISS THE INDICTMENT IN DEFERENCE 
TO THE DETERMINATION OF THE STATE OF NEW 
YORK 

This case involves most unusual, and possibly unique circumstances.  A civil 

complaint of contract fraud which the government has described as identical in its allegations to 

the Indictment sub judice, was previously litigated to finality in the courts of New York.  The 

Complaint and Indictment both maintained that the fraud at issue victimized New York State. 

The sovereign “victim,” acting through its Attorney General, fully prosecuted the 

specified fraud allegations in its civil case against Mr. Kamdar and his corporation.  That same 

sovereign, acting through its judiciary, determined that all claims of fraud and breach of contract 

failed at trial and dismissed the complaint against Mr. Kamdar.22  In doing so, the New York 

Appellate Division wrote as follows: 

Turning . . . to plaintiff’s fraud claim, we find it un-
supported by this record23 . . . . We hold, as well, that no 

                                                 
22  State of New York v. Indus. Site Servs., 52 A.D.2d 1153 (3d Dep’t 2008).  
23  Id. at 1157.  
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breach of contract occurred . . . . We have weighed this 
evidence and considered the undisputed fact that 
defendants fully performed under the contract at a cost 
which was nearly a million dollars less than the next lowest 
bidder, representing once the contract amount was tripled 
by change orders a savings to the taxpayers of nearly three 
million dollars.24   

 
The Attorney General has not appealed the determination of the Appellate 

Division and its unanimous Decision and Order is final.  Consequently, it constitutes the last 

word of the State of New York on the factual allegations advanced in both the complaint and 

Indictment. 

The instant motion implicates the deference which the Courts of the United States 

owe to the legal determinations of a state sovereign. 

We propose that this Court can and should credit as adjudicative facts both the 

decision of the Appellate Division and the government’s affirmation in the state case establishing 

its factual identity to the instant Indictment, pursuant to Fed. R. Evid. 201.  As such, they are 

facts which the Court, when addressing a dismissal motion pursuant to F.R.Cr.P. 12(b)(3)(B), 

can determine “without a trial of the general issue.”25  

The question remains whether the unequivocal determination of the State of New 

York that Mr. Kamdar was guilty of neither breach of contract nor fraud should be given 

conclusive effect when analyzing the sufficiency of the federal Indictment.  We contend that, 

under the narrow and unusual circumstances of this case, it should.  In this regard it bears noting 

that everything about this case is powerfully within the purview of state law and state 
                                                 
24  Id. at 1160-61 (emphasis added).  
25  F.R.Cr.P. 12(b)(2). 
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sovereignty.  The case rests upon a contract authored by the state, entered into by the state 

governed by state law and adjudicated by a state tribunal.  Every witness who testified at the trial 

was called by the state’s Attorney General and every such witness was a present or former 

employee of the state.  The Complaint and the Indictment alleged no “victim” other than the 

state.  As the Decision of the Appellate Division makes clear, the case was adjudicated pursuant 

to the state fraud standard of “clear and convincing evidence,” a lesser standard than proof 

beyond a reasonable doubt.  In these circumstances, it beggars logic to maintain that, despite all 

this, the United States should be permitted to attempt to prove that the State of New York was a 

victim an alleged fraud which it has conclusively disavowed. 

POINT III. THE COURT IS PRESENTED WITH AN UNDISPUTED 
AND FULLY DEVELOPED FACTUAL RECORD SUCH 
THAT IT MAY EVALUATE THE SUFFICIENCY OF 
THE EVIDENCE  

It is generally the case that a court should look only to the face of the Indictment 

when deciding a pretrial motion to dismiss.  But, where the government has made “what can 

fairly be described as a full proffer of the evidence it intends to present at trial,” a court may 

consider the sufficiency of that evidence.26  Indeed, where the facts are undisputed, it is not only 

permissible but may be desirable for a court to examine the “factual predicate for an Indictment” 

and to determine whether the government can sufficiently show the elements required to 

                                                 
26  United States v. Gotti, 457 F.Supp.2d 411, 421 (S.D.N.Y. 2006) (quoting United States 

v. Alfonso, 143 F.3d 772, 776-77 (2d Cir. 1998).  
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convict.27  Thus, where there is a fully developed, undisputed factual record, the court may 

dismiss an Indictment where the government is incapable of proving the crime charged.28   

Here, the court is presented with a case that has already been extensively 

examined, litigated, and ultimately decided by the alleged “victim” of the mail fraud scheme -- 

the sovereign State of New York.  Specifically, the Appellate Division of the State of New York 

definitively found that Mr. Kamdar neither committed fraud upon the State of New York nor 

breached a contract with it.29  The identical nature of the instant action to the state court 

proceeding has been conceded by the government, in Assistant United States Attorney Bruce’s 

Affirmation in the state court action: 

[T]he State has alleged that Kamdar fraudulently obtained 
bond guarantee charges from the State by falsely 
representing that Kamdar was required to provide his 
personal guarantee and collateral before a performance 
bond would be issued.  Upon information and belief, the 
State has further alleged that Kamdar continued to 
fraudulently bill the State for such falsely claimed bond 
guarantee charges even after the charges exceeded the 
contract limit. . . . [T]he allegations contained in the 
State’s civil action against Kamdar are identical to those 
contained in a criminal Indictment that the United States 

                                                 
27  United States v. Brown, 925 F.2d 1301, 1304 (10th Cir. 1991). 
28  United States v. Mennuti, 639 F.2d 107, 109, 113 (2d Cir. 1981) partially abrogated on 

other grounds by Russell v. United States, 471 U.S. 858 (1985) (affirming district court’s 
dismissal of Indictment on the ground that government’s proposed proof would not 
establish a crime under the terms of the statute where government submitted affidavit 
stating facts on which it would rely); see also United States v. Yakou, 428 F.3d 241, 247 
(D.C. Cir. 2005) (upholding pretrial dismissal of Indictment based on sufficiency of the 
evidence where government’s challenge to ruling was untimely and “existence of 
undisputed facts obviated the need for the district court to make factual determinations 
properly reserved for a jury”) (citations omitted).  

29  State v. Industrial Site Servs., 862 N.Y.S.2d 118 (3rd Dep’t 2008).  
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Attorney for the Western District of New York has 
obtained against Kamdar.30  

The unequivocal record assertions made by the government coupled with the identical nature of 

the civil complaint and the instant Indictment demonstrate that the court is faced with a fully 

developed factual situation such that any evidence that could be presented at a trial in this case 

will be identical to that already presented in the state court proceeding.  In this unusual 

situation, and in light of its assertions, the government should be held to have made a full proffer 

of the evidence that it intends to present at trial. 

The court can and should look past the face of the Indictment to the undisputed 

facts presented and established during the state court proceeding by the entity allegedly 

“victimized” by the charged schemes. 

Two facts, established beyond controversy in the state proceeding, are fatal to the 

instant Indictment and may properly be considered by this Court: 

1. At the time that it entered into its contract with ISS, the state understood 

that Bhavesh and Panna Kamdar had pledged no personal collateral to 

secure their indemnity to the bond surety.31  

The fact that New York entered into this contract with full awareness of the 

absence of personal collateral establishes with retrospective certainty that the alleged 

                                                 
30  Sedita Decl. at ¶  16 & Exhibit L (emphasis added). 
31  Id. at ¶ 6 & Exhibit D; see Indus. Site Servs., 52 A.D.3d at 1159 (“[T]he record is replete 

with instances where communications between the parties suggest that OGS should have 
been aware that the expense for which Kamdar demanded reimbursement was not 
physical collateral, but the risk to which he and his wife . . . were exposed . . . .”).  
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misrepresentation regarding same was not material.  In order to support a charge of mail fraud, a 

claimed misrepresentation must be material.32  Absent such materiality, the charge must fail. 

2. The contract between New York State and ISS imposed no “cap” on 

payments of guarantee costs. 

State officers, including OGS Directors of Contract Administration Kainz and 

Lewyckyj, admitted in the state proceeding that the contract, as drafted by the state, contained no 

cap.33  The Appellate Division undertook a state law analysis of the ISS contract based on the 

record evidence and concluded that “because in our view the evidence does not adequately 

support the conclusion that the parties intended to cap the guarantee fee, we hold that plaintiff 

has failed to prove that any breach of contract occurred.”34 

CONCLUSION 

The United States Supreme Court has observed that “ . . . comity and respect for 

federalism compel us to defer to the decisions of state courts on issues of state law.  That 

practice reflects our understanding that the decisions of state courts are definitive 

pronouncements of the will of the states as sovereigns.”35  

Here, the sovereign has pronounced that it was not defrauded and its contract was 

not breached by the defendant.  Moreover, that pronouncement was supported by impeccable 

                                                 
32  Neder, 527 U.S. at 25.  
33  Sedita Decl. at ¶  8-10 & Exhibits D, E, F.  
34  Indus. Site. Servs., 52 A.D.3D at 1161.  
35  Bush v. Gore, 531 U.S. 98, 112 (2000) (Rehnquist, J., concurring).  
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testimonial and documentary evidence.  This Court should dismiss the Indictment in deference to 

the determination of a sovereign state speaking to the legal reality of its own contract. 

Dated: Buffalo, New York 
 March 20, 2009 

HODGSON RUSS LLP 
Attorneys for Defendants 

By:  s/Joseph V. Sedita                    
Joseph V. Sedita 
Michelle Merola Kane 

The Guaranty Building 
140 Pearl Street, Suite 100 
Buffalo, New York  14202 
Telephone:  (716) 856-4000 
Facsimile:  (716) 849-0349 
jsedita@hodgsonruss.com 
mmerola@hodgsonruss.com 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
________________________________________ 

 
THE UNITED STATES OF AMERICA 
        INDICTMENT: 04-CR-156A 
   -vs- 
 
BHAVESH KAMDAR 
                Violation: 18 U.S.C. §§ 1341, 1957, 2 
   Defendant. 
 
________________________________________ 
 

DECLARATION IN SUPPORT 
OF MOTION TO DISMISS THE INDICTMENT 

 
JOSEPH V. SEDITA, under penalty of perjury and pursuant to 28 U.S.C. 

§ 1746, declares the following to be true and correct. 

1. I am a member of the firm of Hodgson Russ LLP, counsel for the 

defendant in this matter, Bhavesh Kamdar.  I make the following representations upon review of 

the pertinent documents and records.  I submit this declaration in support of Mr. Kamdar’s 

motion to dismiss the indictment.  

2. In or about December 1997, New York State’s Office of General Services 

(“OGS”) advertised for bids on an engineering contract.  Industrial Site Services (“ISS”), an 

environmental remediation firm, submitted a bid proposal to OGS through its President, Bhavesh 

Kamdar.  In its initial bid, ISS included a fixed charge of approximately $500,000 for expenses 

associated with bonds required by OGS.  OGS did not accept this flat charge and, instead, 

engaged in a series of negotiations with ISS to lower the charge.   

3. The indictment alleges that as part of his effort to justify the $500,000 

performance bond charge, Mr. Kamdar made false and fraudulent statements to the effect that an 
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AIG subsidiary that provided the performance bond required Mr. Kamdar and his spouse to 

provide their personal guarantee and collateral of approximately $1 million before it would issue 

the performance bond.  This specific allegation was set forth and fully litigated in a prior state 

court civil action.  A copy of the decision of the New York Supreme Court, Appellate Division, 

Third Department in the matter of State of New York v. Industrial Site Services is attached as 

Exhibit A.  

4. It is the case that Mr. Kamdar stated that AIG required his and his wife’s 

assets as collateral.  However, it is unclear whether he was using the terms “collateral” and 

“guarantee” interchangeably, as demonstrated by his deposition testimony taken at the 

Examination Before Trial (“EBT”) in the state proceeding: 

Q: And when you said in here, amount of collateral, what are 
 you talking about? 

A: Amount of guarantee. 

Q:  So when you said collateral, you meant guarantee; is that 
 your testimony? 

A: Yes.  

See Deposition Transcript of Bhavesh Kamdar, dated July 13, 2006, an excerpt of which is 

attached as Exhibit B, at 143, ln 9-14. 

5. But regardless of Mr. Kamdar’s linguistic intent, it is indisputable that 

prior to entering into the contract, he actually sent his and Mrs. Kamdar’s General Indemnity 

Agreement with the AIG subsidiary to OGS.  A copy of Mr. Kamdar’s fax to OGS dated April 

29, 1998, which includes his fax coversheet, a letter from the surety, and the General Indemnity 
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Agreement, is attached as Exhibit C.  This agreement patently required collateral only from ISS 

and not from Mr. and Mrs. Kamdar.   

6. Further, the trial testimony in the state court proceeding of Mr. Robert 

Kainz, the then-Director of the Division of Contract Administration for OGS, demonstrates that 

he was aware of the true nature of the guarantee provided by the Kamdars and that, armed with 

that information, he recommended approval of the remediation contract: 

  Q: And you understood that BK owned the corporation or owned   
   substantially all of it.  He was the 91 percent shareholder. Correct? 

  A: Correct.  

*********************************** 

Q:  And then you have the general indemnity agreement itself 
 sent to you by Bhavesh Kamdar.  Correct? 

A: Correct. 

Q:   Is it fair to say that the document makes no reference to 
 collateral being posted by the guarantors, the individual 
 guarantors.  The Careys and the Kamdars? 

A:  Yes, sir.   

Q:  The only collateral reference in the indemnity agreement 
 Mr. Kamdar sent to you is the collateral being posted by the 
 corporation.  Correct? ISS? 

A: Correct. 

Q:  And basically the corporation puts up everything its got for 
 its collateral.  Correct? 

A: Yes, sir.  

Q: And you know who owned the corporation.  Correct? 

A: Yes, sir.  

Q: BK Kamdar.  Correct? 

A: Yes, sir.  
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Q:  Was that why you were satisfied to go forward with the 
 agreement when you had received this information from 
 Mr. Kamdar? 

A: I believe so.  

Q:  Specifically because the corporation pledged its collateral. 
 Right? 

A: Yes, sir.  

Q: And BK owned the corporation.  Right? 

A: Yes, sir.  

*********************************** 

Q:  And when you made that recommendation [to enter into the 
 contract] your understanding with respect to the issue of 
 collateral was simply that the corporation had pledged its 
 collateral and BK owned the corporation. Right? 

A: Yes, sir. 

See Trial Transcript of Robert Kainz (“Kainz Tr.”), dated July 29, 2007, an excerpt of which is 

attached as Exhibit D, at 69, ln 11-14; 72, ln 19-25 - 73, ln 1-22; 89, ln 8-12. 

7. The indictment also alleges that the contract limited the bond guarantee 

charge to $402,000 and that Mr. Kamdar made additional false representations to OGS to induce 

it to refrain from attempting to recoup payments that exceeded this cap and to allow ISS to 

continue to receive payments in excess of the cap.  This allegation was also addressed in the state 

court proceeding.  See State of New York v. Indus. Site Servs., Exhibit A, at 8-9.  

8. In reality, however, the contract itself contained no cap on the guarantee 

fee, as acknowledged by Mr. Kainz, the individual who ultimately recommended approval of the 

contract.  Specifically, Mr. Kainz testified during his deposition taken at the EBT in the state 

proceeding as follows:   
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Q:  Now, what, if anything, did you anticipate would happen 
 with respect to the guarantee fees after the original chunk 
 of work totaling $4.6 million was finished? 

A:  My understanding was that that fee was capped at the 
 $402,000. 

Q:  Is there anything in the contractual documents that you are 
 aware of that caps it at $402,000? 

A: I don’t believe there is.   

*********************************** 

Q:  Now, you had testified that you thought that perhaps the 
 9.52 percent guarantee cost would end with additional work 
 that was assigned under the general unit price schedule, 
 correct? 

A: Yes.  

Q:  Why would you expect that to happen in light of what’s in 
 the contract itself? 

A:  Because we had documentation from Kamdar which 
 showed the cost that was -- he incurred, him and his wife 
 incurred. 

Q:  Well, you testified there was no cost they incurred, it was a 
 risk charge.  

A: The risk charge.  And we wanted to cap that at 402,000.  

Q: But clearly this contract doesn’t cap that, does it? 

A: As I see it now, correct.   

See Deposition Transcript of Robert Kainz (“Kainz Dep.”), dated November 15, 2006, an excerpt 

of which is attached as Exhibit E, at 65, ln 23-24 - 66, ln 1-9; 71, ln 17-24 - 72, ln 1-11.  

9. Mr. Kainz’s admission is further bolstered by his subsequent testimony in 

the state court proceeding: 

Q:  But you are aware of this.  The contract on its face 
 contains, the original contract, the 4.6 million dollar 
 contract contains no cap on guarantee fees as written? 

A: As written?  No. 
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*********************************** 

Q:  And in point of fact, by the time -- let me go back.  You are 
 the one who okayed this contract or recommended actually 
 having it signed.  

A: Yes.   

See Kainz Tr., Exhibit D, at 88, ln 13-17, 20-23.  

10. Mr. John Lewyckjy, the then-Assistant Director of Contract 

Administration, also acknowledged during his deposition testimony at the EBT in the state 

proceeding that the contract contained no cap on the guarantee fee and that in general, unit price 

contracts do not contain capped items:  

Q:  Okay. Thank you.  Now, I still want you to look at that last 
 page where the guarantee cost is.  Can you show me, 
 looking at that contract, where it indicates that that 9.52 
 percent calculation caps out at any particular figure? In 
 other words, is there a not to exceed on that item? 

A: No.  

Q:  And not to exceed, can you explain what that means?  Is it 
 a cap on the figure? 

A: The term “not to exceed” -- 

Q: Yes.  

A:  -- could represent not to exceed the value of whatever the 
 value is associated with it until further review and/or 
 subsequent modification or change to that.  

*********************************** 

Q: You’re familiar with unit price schedules? 

A: Yes.  

Q: You’re familiar with not to exceed items? 

A: Yes.  

Q:  Are they generally expressed?  Does it say in the contract, 
 this item is not to exceed X dollars? 
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A: That’s how it would be expressed. 

Q:  Okay.  In unit price schedules, do you frequently see items 
 that are listed as not to exceed? 

A: No. 

See Deposition Transcript of John Lewyckjy (“Lewyckjy Dep.”), dated December 22, 2006, an 

excerpt of which is attached as Exhibit F, at 48, ln 17-23 - 49, ln 1-9; 49, ln 20-23 - 50, ln 1-7.  

11. These conclusions are further supported by the deposition testimony of 

Ms. Joanne Garrison, the then-Principal Account Clerk at OGS, taken at the EBT in the state 

proceeding:   

Q:  As you were working on these payment applications, was 
 there ever a time when you were told to stop paying further 
 amounts of the guarantee fees? 

A: No.  

Q:  So it was not your understanding that it had to be capped to 
 any particular amount? 

A: No.  

*********************************** 

Q:  When you were processing these applications, did there 
 ever come a time where you believed that the guarantee 
 fees needed to be capped or stopped at a certain monetary 
 amount? 

A: No.  

See Deposition Transcript of Joanne Garrison, dated December 21, 2006, an excerpt of which is 

attached as Exhibit G, at 55, ln 4-10; 56, ln 5-9.  

12. As work assigned under this contract was completed, ISS forwarded 

payment applications, which were then put through multiple levels of review.  Within each of 

these applications, ISS sought payment for a clearly-designated “Bond Guarantee Fee,” and ISS 
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also specifically identified the running total of the guarantee fees that had been requested to date.  

A copy of a Payment Application is attached as Exhibit H.  

13. The transparent nature of the payment applications submitted by ISS and 

the rigorous process that each application was put through is amply demonstrated through the 

trial testimony of the relevant State employees.   

Specifically, Mr. Kainz testified as follows:  

Q:  Those payment applications, before they are acted on by 
 your outfit, the contract administration outfit that you were 
 the director of, they have to be approved first.  Don’t they? 

A: Yes.  

Q: By the guy on the site? 

A: Yes, sir.  

Q: That would be the EIC [engineer-in-charge]? 

A: Yes, sir. 

Q: So when they come in do they specify every category? 

A: I’m sorry.  I couldn’t hear you.  

Q: The categories of work they are asking -- 

A: Yes. 

Q: And the quantity of units.  Right? 

A:  Yes.  

Q:  Any every single one of those that came from ISS as clear 
 as day said here is the amount 9.52 percent against this 
 tranche of work we are going to charge the State.  Right? 

A: Yes, sir.  

Q: Nothing hidden there.  Was there? 

A: No, sir.  

Q: Everyone of those was reviewed by a State officer.  
 Correct?  

A: Yes, sir.  
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*********************************** 

Q:  And when BK and his company sent these amounts in for 
 billing, not only did they tell you what they wanted to be 
 paid, but they also told you how much they had been paid 
 in that category to date.  Right?  

A: I believe so.  

Q:  So they were bending over backwards for there to be no 
 surprises to the State here.  Correct? 

A: Yes, sir.   

See Kainz Tr., Exhibit D, at 84, ln 16-25 - 85, ln 1-17; 86, ln 14-21.  

Ms. Joanne Garrison similarly testified to the same effect at the state proceeding: 

Q:  And you indicated that each of these payment applications 
 indicates the total value earned to date.  Correct? 

A: Yes.  

Q:  And Mr. Kamdar, some individual from Industrial Site 
 Services, would have filled in that information? 

A: On the back of the summary.  

Q:  Yes.  Total value earned to date would have been 
 completed by the contractor? 

A: Yes.  

Q:  So it was completely transparent in all of these applications 
 how much money was being requested and how much 
 money had been requested to date? 

A: Yes.  

Q:  Whose responsibility would it have been to fill out the 
 work authorization amount? 

A: The contractor. 

Q:  But you certainly would have checked those amounts 
 because you would need to make sure they were right for 
 calculation purposes? 

A: Yes. 

Case 1:04-cr-00156-RJA-JJM   Document 26-3   Filed 03/20/09   Page 9 of 16



 - 10 - 

Q:  So in this case how would you have checked it if there was 
 nothing filled in that column? 

A:  We would have just been checking and multiplying out the 
 9.52 percent against the earned amount on each payment 
 application. 

Q:  So you would take the terms from the unit price schedule to 
 check on this? 

A: Yes. 

Q:  And again you determined in each of these instances, either 
 you or one of your supervisees, that the amount requested 
 was appropriate pursuant to the contract?  

A: The amount of the guarantee fee? 

Q: Yes.  

A:  Was based on the earned amount on each payment. After 
 we performed our review of the payment application we 
 would calculate the guarantee fee amount to be sure that it 
 was correct.  

Q: And you approved it in each instance? 

A:  Sometimes we had -- if we had made a change to the 
 payment application we would also have to make a change 
 to the fee amount.  

Q:  But you approved the amounts that are reflected here for 
 the guarantee fees? 

A: (No response). 

Q: Inclusive of any changes you made? 

A: Yes.  

See Trial Transcript of Joanne Garrison (“Garrison Tr.”), dated July 29, 2007, an excerpt of 

which is attached as Exhibit I, at 165, ln 16-25 - 167, ln 1-16.  

14. When OGS became concerned that it may have been overpaying Mr. 

Kamdar, it conducted its own investigation.  The investigation concluded with OGS finding that 

there was no indication that the contract limited the guarantee fee to $402,000.  Thus, OGS 
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authorized the guarantee payments to continue.  This is demonstrated by the trial testimony of 

Mr. Lewyckyj in the state proceeding:  

Q:  Now you indicated that at some point in the life of this tank 
 remediation contract you were asked to evaluate the 
 guarantee fee against the terms of the unit price contract? 

A: Yes.  

*********************************** 

Q:  So when you went ahead and evaluated this guarantee fee 
 you determined that the contract did not indicate any cap? 

A:  My evaluation was that the agreement did not indicate a not 
 to exceed or a value of the cap. 

Q: And you reported that conclusion to some supervisor? 

A: I would have.  I’m not sure who.  

See Trial Transcript of John Lewyckyj, dated July 29, 2007, an excerpt of which is attached as 

Exhibit J, at 222, ln 22-25 - 223, ln 1-2; 225, ln 7-14.  

Mr. Martin DePaolo, the Building Construction Program Manager, similarly testified as follows: 

Q:  When you brought this matter of having exceeded 
 $402,000.00 to the attention of Mr. Kainz and contract 
 administration, was that because you recognized that 
 $402,000.00 had been exceeded in that category of 
 payment? 

A:  Yeah.  I recognized that 402 has been exceeded, and in my 
 estimates it shouldn’t have been.  

*********************************** 

A:  My e-mail was generated because it was my belief that the 
 402 was a not to exceed amount.  That is why I raised the 
 red flag to the ultimate decision makers.  

Q:  And you got word back from the ultimate decision makers. 
 Didn’t you? 
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A: I think there may have been an e-mail response.  

Q:  You knew that they decided that contrary to what you 
 thought should happen.  Right? 

A:  Right.  Others had -- I was advised that the payments would 
 continue.  

Q: That they had looked at it.  Correct? 

A: Right.  

Q:  And that the payments would continue.  That that is what 
 they decided after looking at your concerns.  Right? 

A: That is my understanding.  

Q: Who told you that? 

A: As I sit here today I believe it to be Bob Kainz.  

Q: That is your best recall? 

A: That is my best recollection. 

Q:  Indeed these are the people you referred to as the decision 
 makers.  Correct? 

A: Yes.  Contract administration.  

See Trial Transcript of Martin DePaolo, dated July 31, 2007, an excerpt of which is attached as 

Exhibit K, at 290, ln 5-11; 291, ln 9-25 - 292, ln 1-9.  

15. Further, cognizant State employees denied that Mr. Kamdar made any 

representations to deceive them into continuing the payments.  Mr. Kainz himself testified in the 

EBT taken in the state proceeding as follows: 

  Q: Do you know of any false statements Bhavesh Kamdar or anybody acting  
   for him or for ISS made either to keep or to continue to get payments of  
   guarantee fees over $402,000? 

  A: I don’t know.  

*********************************** 

  Q: When you said, “I don’t know,” what did you mean in response to that  
   question? 
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  A: That I don’t recall. 

  Q:  Any such false statements? 

  A: Yes.  

See Kainz. Dep., Exhibit E, at 81, ln 9-13; 82, ln 2-6.  

Mr. Lewyckj testified to the same effect in the EBT in the state proceeding:  

  Q:  To your knowledge, did Mr. Kamdar ever make any oral or written  
   representations to induce you or someone within your unit to continue  
   making the guarantee fee payments? 

  A:  I don’t recall.  

  Q: You don’t recall him making any written or oral representations? 

  A:  To me or my unit specific to your question.   

See Lewyckyj Dep., Exhibit F, at 72, ln 23 - 73, ln 1-7.  

Ms. Garrison confirmed this contention when she testified at the state trial as follows: 

  Q: And you don’t recall him making any representations to you to convince  
   you to keep paying this guarantee fee? 

  A:  No.  

See Garrison Tr., Exhibit I, at 169, ln 3-6.  

16. As demonstrated by the foregoing evidence, and as admitted by the 

Assistant United States Attorney Bruce in an Affirmation submitted in the state proceeding, the 

allegations brought against Mr. Kamdar in this action have already been fully litigated and 

completely decided by the prior state court.  A copy of the Affirmation of Anthony M. Bruce, 

Assistant United States Attorney, is attached at Exhibit L.  Indeed, in his Affirmation, Assistant 

United States Attorney Bruce explicitly states that “the allegations contained in the State’s civil 
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action against Kamdar are identical to those contained in a criminal indictment that the United 

States Attorney . . . has obtained against Kamdar.”  Id. at ¶ 2.  

17. The Complaint filed in the state proceeding provides conclusive proof of 

Mr. Bruce’s contention, as it is virtually identical to the instant indictment.   A copy of the 

Complaint filed in the state court proceeding is attached as Exhibit M.  For instance, the 

Complaint charges that: 

As part of the effort to justify $500,000 for defendant Industrial 
Site Services, Inc’s claimed performance bond expense, defendant 
. . . made false and fraudulent statements to plaintiff and submitted 
letters and other writings to plaintiff that contained false and 
fraudulent statements. Primary among these oral and written false 
and fraudulent statements were statements that AIG, the company 
that provided the performance bond, required defendant Bhavesh 
Kamdar and his spouse, Panna Kamdar, to provide their personal 
guarantee and collateral, consisting of personal funds of 
approximately $1,000,000, to AIG before AIG would issue the 
performance bond.   

See Compl., Exhibit M, at ¶ 8. 

The indictment, using virtually the exact language, also charges as follows: 

As a part of its effort to justify the $500,000 for its claimed 
performance bond expense, the defendant . . . made false and 
fraudulent statements to NYS-OGS and submitted letters and other 
writings to NYS-OGS that contained false and fraudulent 
statements.  Primary among these oral and written false and 
fraudulent statements were statements that AIG, the company that 
provided the performance bond, required the defendant and his 
spouse, Panna Kamdar, to provide their personal guarantee and 
collateral, consisting of personal funds, of approximately 
$1,000,000 to AIG before AIG would issue the performance bond. 
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18. The identical nature of these actions is further supported by the fact that 

the relevant State employees testified in their depositions taken at the EBT in the state 

proceeding that they had not provided Assistant United States Attorney Bruce with any 

information other than what they had given in the state proceeding.   

Specifically, Mr. Kainz testified as follows: 

Q:  Did you tell Mr. Bruce anything other and different about 
 the relationships with Mr. Kamdar than what you have said 
 here? 

A: In what? 

Q:  With respect to the construction of the contract, with 
 respect to your recollection of any allegedly false 
 statements having been made by Mr. Kamdar or somebody 
 on his behalf, with respect to all of those issues? 

A: I don’t recall any.  Would you ask me the question again? 

Q:  Do you recall telling Mr. Bruce or the grand jury anything 
 different than what you’ve told us here about these 
 relationships and interactions with Kamdar and ISS? 

A:  I don’t think there’s anything any different.  Again, that 
 was four years ago, four and a half years ago.   

See Kainz Dep., Exhibit E, at 97, ln 19-24 - 98, ln 1-13.  

Similarly, Mr. Lewyckyj testified: 

Q:  Simplify it.  Did you tell Mr. Bruce anything different 
 about these events that you’ve told us here today?  And the 
 reason for that being that you’ve had more time to think 
 about it or you’ve refreshed your recollection about certain 
 events based on documentation that you’ve looked at in 
 preparation. 

A:  It’s altogether possible, based on the time and the amount 
 of documentation that I had to review or the documentation 
 that was available for me to review, we may have had more 
 specific conversations with specific subject matter. 
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Q:  I think I hear you saying that you don’t recall anything 
 different, but it’s possible.  

A:  What I’m saying is that obviously in the element of time 
 and the number of contracts and the number of payments 
 and the number of conversations in the time that has gone 
 by, my recollection may have been clearer or we may have 
 had some discussions that I could have represented 
 differently than here today.  

Q:  But you don’t recall anything specifically.  I’m asking if 
 you have any specific recollection about something-- 

A: Specifically, no.   

See Lewyckyj Dep., Exhibit F, at 76, ln 23 - 77, ln 1-22.  

19. In the state proceeding, with respect to New York State’s claim of 

fraudulent inducement, the Appellate Division of the State of New York found that “clear and 

convincing evidence does not exist that the alleged misrepresentations constituted a material fact 

which justifiably induced OGS to agree to the guarantee provision.”  State of New York v. 

Industrial Site Servs., Exhibit A, at 7-8.  With respect to the breach of contract claim, the court 

stated that “because in our view the evidence does not adequately support the conclusion that the 

parties intended to cap the guarantee fee, we hold that plaintiff has failed to prove that any 

breach of contract occurred.”  Id. at 9.   

Dated:  March 20, 2009 
 
                         s/Joseph V. Sedita                         
               Joseph V. Sedita 

036194/00000 Litigation 6504988v1 
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