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THOMAS A. BRESLIN, J. Defendant, by Omnibus

Motion, moves for the following relief:

1. Dismissal of Indictment for Alleged Defects in the

Grand Jury Proceedings

The People presented a "bare bones™ case to the
Grand Jury and the instructions weré S0 prief as to fail to provide
appropriate legal instruction. The terms "deprive” and

"appropriate" were not defined but were essential to an
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understanding of the need to connote an intent to permanently

deprive (see, People v Jenpinas, 69 NY2d 103). The prosecutor

instructed that larceny can be committed in various ways but did
not indicate which method was alleged in this case nor define the
terms such as "trespassory taking“ or T"embezzlement". The
instructions were inadequate to comply with the requirements of

article 190 of the Criminal Procedure Law.

For purposes of prosecution in the future, it is noted
that the prosecutor posed numerous leading questions throughout the
presentation. While the rules of evidence may be somewhat more
relaxed than at trial, nonetheless they are still applicable in a

grand jury proceeding (see, CPL 60.,15[1]) .

Defendant’s motion is granted and the indictment is

dismissed.

The People’s motion for leave to re-present is granted.

2. Sealing of Affidavit and Exhibits

Defendant’s request to seal his affidavit and
exhibits is granted and is applicable only to the affidaviﬁ by

defendant and the exhibits appended thereto.
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3. Remaining Issues
In light of this determination to dismiss the

indictment, the remaining issues raised are not being addressed.

pDated: Albany, New York
June \4& , 2007

Thomas A. Breslin
County Court Judge



