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UNI TED STATES COF AMERI CA
UNI TED STATES DI STRI CT COURT: WESTERN DI STRI CT OF
NEW YORK

CHRI STI NE TOWNSEND,

Pl ai ntiff,

VS | ndex No. 1:15-cv-00704

G TY OF BUFFALO C TY OF BUFFALO POLI CE DEPARTMENT,
DANI EL DERENDA, COW SSI ONER OF THE C TY OF BUFFALO
POLI CE DEPARTMENT, OFFI CER MARK VARA, In His Oficial
and I ndi vidual Capacity, and, OFFI CER KELLY CRAIG In
Her O ficial and | ndividual Capacity,

Def endant s.

Exam nation Before Trial of MARK VARA, hel d pursuant
to Article 31 of the G vil Practice Law and Rul es, at
the Erie County Courthouse, 92 Franklin Street, Room
320, Buffalo, New York, on Thursday,

Sept enber 29, 2016 at 10: 09 a.m before N cole
Rotoli, Notary Public.
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THE LAW OFFI CES OF MATTHEW ALBERT, ESQ
BY: MATTHEW ALBERT, ESQ

254 Ri chnond Avenue

Buf f al o, New York 14222

mat t al bert| aw@mai | . com

Appearing for the Plaintiff

Cl TY OF BUFFALO CORPORATI ON COUNSEL
BY: DAVID M LEE, ESQ

1102 City Hall

65 Ni agara Squar e

Buf f al o, New York 14202

dl ee@ity-buffal o.com

Appearing for the Defendants

Al so present:
Jessica Mirrill
Chri sti ne Townsend
Kelly Craig
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THE REPORTER: Usual sti pul ati ons?

MR. LEE: Yeah.

THE REPORTER: Can you state the billing
on the record?

MR LEE: Matt wll supply me with the
officers' testinony and | will supply Matt with his

client's testinony.

(Wher eupon, the follow ng stipul ati ons were
entered into by the respective parties:

It is hereby stipulated by and between counsel
for the respective parties that the oath of the
referee is wai ved, that signing, filing and
certification of the transcript are waived, and all
obj ections, except as to the form of the question,

are reserved until the tinme of trial.)

MARK VARA 669 Hertel Avenue, Buffalo, New
York, 14207, having first been duly sworn, was

exam ned and testified as foll ows:

EXAM NATI ON BY MR ALBERT:

Q Good norni ng, officer.

A Good nor ni ng.

Q Oficer, I'"'mgoing to start just by asking you a few
METSCHL & ASSOCIATES
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general background questions. What is your current
rank as a Buffalo Police O ficer?

Police officer.

How | ong have you been a nenber of the departnent?
l'"min ny ninth year.

Have you served in any other police departnents?
No.

How ol d are you now?

32.

So, you first becane an officer when you were 23
then, correct?

| think I was 24.

Prior to that what was your, | guess, educati onal
experience? Do you have a high school diploma?

| have a Bachel or of Science fromBuff State.

So, you went to four years of school at state,
correct?

Correct.

D d you take any courses in crimnal justice,
constitutional |aw, anything along those |lines at
Buff State?

Yeah. | took at | east one crimnal justice course.
And then straight out of coll ege you took a civil
service exam fair to say?

Correct.
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Have you taken any exans, pronotional exans, at the

departnment, i.e., detective exans, and things
effect?

Yes.

When did you take that exanf

That was probably three or four years ago now.
Are you on a list or anything?

The list, | believe, just expired.

to that

VWhat districts have you served in your nine years

wth the Buffal o Police?

Adam di strict and Delta district.

How | ong have you been assigned to Delta?

Pr obabl y about ei ght years now.

So, you were only in A district for a year, ri

Yeah. Little | ess.

ght ?

Cenerally speaking, you' re a patrol officer, correct?

Correct.

Calls cone in, you respond?

Correct.

You have several of those a day, is that fair
Yeah.

In those nine years have you had any fornal
conpl ai nts agai nst you that you are aware of?
Yes.

How many?

to say?
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| believe three.

What were the nature of those conplaints?

Usual |y just |ike verbal.

They were conplaints nade by citizens or other police
of ficers?

Ctizens.

Ctizens who you arrested or did not arrest?

| believe arrested one of them one of them was not
arrested. He just made a conpl aint.

What about the other one?

The ot her one was about tine at work. That was ny
ot her di sciplinary action.

So, three conplaints, two involving citizens nmaking
conpl aints, one sonething internal with the
departnment; fair to say?

Correct.

The two citizen conplaints, are you considering ny
client's conplaint one of them or not?

No.

This is in addition to what you've nenti oned,
correct?

Correct.

Those conplaints, were they nade to the internal

i nvestigati on departnent?

Internal affairs.
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And t hey | aunched an i nvestigation of sone sort, is
that fair to say?

Yeah.

When were those conpl aints, ball park?

The | ast one was probably about three years ago.
Sort of around the tine of this incident then, give
or take, correct?

| guess but you can't quote ne on that. | " m not
sure. | would have to | ook

We're tal king ball park three years.

First conplaint, when was that?

First conplaint --

Made by a civilian.

| don't really recall.

What was the outcone of those conplaints?
Unsust ai ned.

The departnent investigated you and cl eared you of
any wong doing, is that what you're stating?

Yes.

In both of those conpl aints?

Yes.

Now, when you started with the departnent nine years
ago how | ong was t he acadeny course?

About si x nont hs.

| s de-escalation, in general, sonething taught to you

METSCHL & ASSOCIATES
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as a police officer?

Yeah.

Describe all training, | guess, that you've received
relating to de-escal ati on.

| don't know. It's in the acadeny. | couldn't say
how | ong we were on it, how many weeks, what class it
was. It's just part of our training.

So, nine years ago you had sone sort of training in
de- escal ati on?

Yes.

And that's taught in conjunction with firearns and
how to utilize force, correct, take-downs and so
forth, self-defense?

| guess, yeah.

You are trained in the art of conbat, is that fair to
say?
| guess. Yeah, that's fair to say. It's not very

high training in the art of conbat. W're trained in
firearns. They give us sone sort of defensive
tactics course but it's not very in depth.

Aside from what you're taught there occupationally do
you do anything el se hobby wse in terns of physical
activities?

Just exerci se.

You wor k out ?
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A Yeah.

Q But you don't do martial arts, anything |like that?

A No.

Q When you're responding to calls what policies or
gui del i nes kind of dictate how you handl e each call?
Do you have a manual that you have to abide by?

A You nean the manual procedures you're tal king about?

Q Yes.

A. Call to call, you just deal wth them as they cone,
and you rely on whatever training you do have.

Q So, in other words, there's no --

A. And your experience.

Q The training though takes place at the acadeny, which
was hi ne years ago, generally speaking, correct?
Have you taken courses since then?

A Alittle bit.

Q Describe the little bit of formal training that
you' ve went through in the nine years that you' ve
been a nenber of the departnent.

A | believe we just had a course on el der abuse,
dealing wth gays and transgenders, dealing wth
animal s, we had a course probably -- | don't know,
maybe six nonths ago, we call it the acadeny, it's
the second floor, we were on double up days so we'll
do training. That was the last | renenber.
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So, basically it's specific courses relating to
specific events essentially or specific victins,

ri ght?

Correct.

El ders, transgenders, or sonething al ong those |ines,
and then animals as well; correct?

MM hm

| guess with each course are you wat chi ng novi es or
is it hands-on? Wat type of teaching is given to
you guys when it cones to those things?

Those types are usually novies and | ectures.

So, the animal course, how | ong was that?

| couldn't tell you how long it was. | don't know.
Hour s.

It was within a day though, is that fair to say?
Yeah.

There was a novie that you watched, is that fair to
say?

Fair.

Did any outside source cone in, i.e., the SPCA or
anyone else to train you on interacting wth ani nmal s?
| don't believe so.

Basically it was watching a novie and what el se?
Lect ure.

Who gave the | ecture?
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It's usually one of our staff in the acadeny or one
of our captai ns. | don't know who it was.

And it was what to do when interacting wth aninal s,
nore or |less, correct?

Yes.

You received that training |long after the incident
that occurred with ny client, fair to say?

Yes. | believe it was after. | don't know if it's
fair to say long after but it was after.

Goi ng way back to May 9th, 2014. Wiat shift were you
working at that tinme? In other words, when did you
start --

M dnight shift. 8 p.m to 6 a.m

You said 8 till --

8 pom to 6 a.m

Do you recall what your activities or what calls you
responded to between 8 and, say, 2:007?

| remenber one of them

Whi ch one?

The one that we're here on.

That's it though, correct, you don't renmenber the
calls that you were respondi ng to beforehand?

No. | would have to have ny nenory refreshed.

| don't know either.

Eventual |y you received a call about | oose dogs on

METSCHL & ASSOCIATES
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Briggs, correct?

Yup.

How were you nmade aware of this conplaint that had
come in?

Radi o di spat ch

What did your radi o dispatcher say to you?

| couldn't tell you what they said word for word but
| could just assune that they said, "Respond to this
address for a call of |oose dogs", and then we go
over there and investi gate.

But you're saying you don't renenber them sayi ng
anyt hi ng el se about that phone call or about the

i ndi vi dual that was calling?

You nmean right when we got dispatched the call?

Ri ght .
No, | don't.
Typi cal | y speaki ng, you guys like to receive -- nore

information is better fromradi o, correct?

Correct.

In other words, you want a | ocation as to where
you' re supposed to respond, correct?

Yup.

You want to know who was the original caller so you
know who to | ook for, correct?

Correct.

METSCHL & ASSOCIATES
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And you want to know the nature of the call? | nean,
| oose dogs is one thing but you want to know are
t hese dogs aggressive, are they not aggressive, did
they bite sonmeone, you want to know t hese things;
correct?
That woul d be hel pful, yes.
You' re saying as you sit here today you have no idea
whet her you were given this information or not from
radi o?
The only information that we were given was two | oose
dogs. | think they described themas pit bulls but
that will say in the call and that the conpl ai nant
knew or believed that she knew what house they
bel onged to.
What's a CAD, a CAD print-out, what is that?
| believe it shows the times and the information
dealing with that one specific call.
Who i nputs that information?
| believe whoever radi o dispatches. | don't know
At any rate, this is information put out over the
radio that's then printed onto paper, correct?
Correct.

(Wher eupon, Plaintiff's Exhibit 1, Conpl aint,

was marked for identification.)
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BY MR ALBERT:
Plaintiff's Exhibit 1 for deposition purposes. This
i ndi cates that the original call came right around
12:48 a.m on May 9th, correct?
Correct.
Loose dogs m ght not be the highest priority of calls
that you guys receive, right?
Ri ght .
Fair to say you didn't respond right away, right?
MR, LEE: (Object to the form
MR ALBERT: Keep goi ng.
MR, LEE: You can answer.
THE W TNESS: W responded right when we
got di spat ched.
BY MR ALBERT:
It doesn't take an hour to get anywhere else in D
district, right?
Right, but I'msaying this call was probably on the
board because we were backed up. So, when we got
di spatched here we did show up.
When you received the information you went there
i mredi atel y?
Yes.
But they held off on relaying the i nfo because you

guys were on other stuff?

METSCHL & ASSOCIATES
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Correct.

You were dispatched at 1:41 it would appear, correct?
Yup. 1:41.

D581 that's the -- well, what is D5817?

D581 was our call sign that night.

What ' s D5827?

D582 was a different car that maybe backed us up.
They di spatched two cars?

| don't know if they dispatched two cars. If it's at
the sane tine they did.

It looks like it, yeah.

They either dispatched them or they got ride on and
said we'll cover them

And then there's a notation at 1:47 that the caller
was irate, correct?

Yeah. Very irate.

So, this is information that's put out over the radio
and then ultimately witten onto paper, correct?

| believe they put that out over the air. Sonetines
they will have techs call and they won't put it out
over the air.

Under st ood. Obviously we would have to hear the
actual transm ssions to be sure, but, at any rate,
it's possible, at least, that you knew t hat you were

going to a caller who was upset, correct, possibly?
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Il ncorrect. Not at first.
Wl |, when?

MR, LEE: (Object to the form

MR. ALBERT: When?

MR LEE: He said it's possible.

THE WTNESS: It says here we got
di spatched at 1:47. This was added to the call,
1:47. W did show up for a tine and started to try
to handle the call and then we went after the dogs
and it wasn't until we cane back the second tine that
this would have cane out. So, when we originally
showed up we didn't realize that she was irate.
BY MR ALBERT:
You originally showed up and did not have interaction
wth ny client, is that fair to say?
Fair to say, yes.
When you originally showed up what did you see when
driving down Briggs?
W saw two | oose dogs.
What did those dogs do when you saw t hen?
They were just running around kind of in front of our
car and throughout the little nei ghborhood.
You saw them runni ng around the nei ghbor hood?
Yes.

What did you do in response?

METSCHL & ASSOCIATES
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W tried to call the conpl ai nant back because we
noticed that it said in the call that she knew what
house they were from

So, you tried to call ny client?

Correct.

From what phone?

| couldn't tell you exactly what phone but then when
she didn't answer we had our dispatcher call her back
and they told us that they couldn't get ahold of her
ei ther at that point.

You're stating that you called -- who actually called
ny client to try to obtain informati on as to what
house t hese dogs were fronf

| believe it was O ficer Kelly Craig. | don't think
| dialed it but I was with her, so one of us.

Your partner, correct?

Correct.

Dd she call from-- well, nmust have been a cel
phone, correct?

Yeah.

Her personal cell phone?

Correct.

| would ask at this point, Dave, at sone point |I'm
going to be | ooking for records just fromthat night.

| don't need anyt hing beyond that from both officers

METSCHL & ASSOCIATES
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cell phones.

Secondly, Ms. Craig, your partner, she's sitting next
to you; correct?

Correct.

She called ny client as far as you know, right?

Yes.

And ny client didn't answer the phone?

Ri ght .

Then what happened next?

Then we asked if radio would give her a try because |
think we may have call ed nore than once.

That would be a transm ssion that woul d be recorded,
correct? If you're saying, "Hey, radio. W can't
get ahold of her. Could you guys try calling her?"
You nean t hrough our police radio?

Yeah.

Yeah. That should be over the air. | don't know if
they would add it into the CAD

Not everything is added into the CAD?

Yeah. Over the air.

But everything is recorded, all the radio signals?
Yeah.

So, what happened next, what did you hear back from
di spat ch?

That she wasn't answeri ng.
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So, then what happened?

Then the dogs started going up towards Ni agara Street
and we followed them Wen we got close to N agara
Street and Briggs we noticed that the dogs ran into a
yard so we then went up to Niagara Street, | don't
know exactly what street it is that's behind Briggs,
but we went there to where the dogs ran in to see if
they would pop out over there. W waited a little
bit, I don't know, few minutes. Ddn't see them
Decided to go back to Briggs and t hen when we went
back to Briggs is when the conpl ai nant here was --
that's when we made contact with her.

So, you drove down Briggs, the dogs di sappeared into
a yard; right?

Correct.

Then you turned around and drove back down Briggs, is
that your testinony?

No. | drove up N agara to whatever street backs
right up to Briggs and sat there for a m nute because
| thought they m ght pop out over there and then when
we sat there for a while and we didn't see anything
that's when we went around the bl ock and back up
Briggs to see if they went back to Briggs.

So, you basically nade the sane route tw ce, you

circled around and then went the sane direction you
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had cone fromoriginally down Briggs?

Yup.

So, the dogs were gone by this tine as far as you
knew, they had gone into a yard?

By the tine that | went back to Briggs or when | was
on the other street?

When you were on the other street.

When | was on the other street | |ost sight of them
You | ost sight of themas they went into a yard?

No. | lost sight of themon Briggs and then when
went around thinking they m ght shoot out the other
street | didn't see them anynore.

Then you drove back down Briggs again, correct?
Correct.

At this point how did you nake contact with ny
client?

| believe she was on the porch and then she yell ed at
us to get out of the car and do our fucking jobs and
that was the point when we told her that we were
calling her, which then she argued nore with us that
we didn't call her, then we kept saying we did, we
did, and then she kind of conceded that fact and
said, "Maybe | went to the bathroom?"”

She clearly is upset, fair to say, when you cane

across ny client?
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Correct.
Typi cally, when people call the police, generally,
they often are upset; correct?
Correct.
They're not calling you guys to cone over, have a
beer since they had a good day, they're calling
because there's a problem right?
They usually need sone sort of assistance. They're
not all the tinme irate.
But sonetines they are and in this case if two dogs
are essentially al nost breaking into one's hone that
coul d be an upsetting experience for anybody, right?
MR, LEE: (Object to the form
THE W TNESS: That's debat abl e.
BY MR ALBERT:
Maybe? You weren't there, you don't know what she
encountered with these dogs before you got there?
| can't speak to what happened before | got there,
ri ght.
You don't know if maybe there was sonethi ng that
happened t hat made her upset, as if the dogs were
al nost entering her hone?
Ri ght .
You didn't ask that of her, correct?

No.
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QO

So, she says to you, "Get out of the car.” D d you
get out of the car at that point?

No.

What did you do?

At that point | believe that the dogs were still by
our car, so there's no reason for us to get out of
the car because no humans were really out there. She
was on the porch but they weren't attacking her.
There was no other civilians out there. Nobody was
in danger. So, for us to get out of the car in that
situati on woul d have been probably the worst thing we
coul d have done because we don't know t hese dogs, we
don't know if they're vicious. So, first line of

busi ness, is anybody in real danger, no, don't get
out of the car. First line of business was figure
out whose dogs these were and go to their house and
have them hel p us because if we get out of the car
and the dogs attack us, well, now we're, one, either
getting attacked by two dogs or, two, having to

di scharge our weapons at these dogs, which then
bullets are flying throughout the nei ghborhood, we
didn't want that.

But you had just stated, and correct ne if |I'm w ong,
that by the tinme you had circled back down Briggs you

had | ost conpl ete sight of the dogs?
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| ncorrect.
The record will speak for itself.
Describe to ne then -- you did say that when you went

down Briggs eventually you | ost sight of the dogs on
a different block, correct?

Yeah. Went down Briggs, saw the dogs, they ducked in
the yard, we went around the block to see if they
woul d cone out the other side, then we |ost sight of
the dogs on that street. Wen we pulled back up to
Briggs that's when we encountered the conpl ai nant
here and the dogs were there.

So, now, the dogs resurfaced?

The dogs resurfaced, yes. They probably cane back
out the sane yard they went into and cane back to
where -- 59, | believe.

You guys are in the car, ny client |lives at 59,
correct?

Correct.

You' re parked parallel to her house, is that
accurate?

Yeah. We're parked, yes.

O idled?

We're not facing the house. W're parallel to it, |
guess.

Wth that in mnd which direction are the dogs at
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this point when they resurface?

They are towards Niagara Street, so they woul d be
west bound of us.

How far away were they fromyou at this tine, about?
Qoviously, they're aninals so it fluctuates but there
was a point in time when they were like circling our
car. There was another tinme when they were directly
in front of our car and there were other times when
they were up the block a little bit.

Had any other officers arrived at this point?

No. | don't believe so.

So, ny client is saying get out of the car, you're
not for the reasons you expressed. Wat happens
next ?

| believe at that point it was getting | oud between
nyself, ny partner, and the conpl ai nant here, so then
we started to instruct her that she needs to go in
the house and quit yelling.

You're saying all this fromyour car?

Yes. At that point fromny car.

The wi ndows are down and that's how you're

conmuni cati ng?

No. Yeah, the wi ndows are down. You're right.

You state it was getting | oud.

Correct.
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Descri be the conversation that was occurri ng between
my client and you and O ficer Craig.

| can't say exactly what was said during this whole
di scussion. | just renenber what | already said that
she said to us to initiate this contact and then we
were telling her to get back in the house and then
cannot tell you the exact words that she said to us
or we said to them beyond that point but she wasn't
cooperating at all and | believe at sone point during
this she started to nock us and say that we're too
afraid to get out of the car. Wy don't you get out
of the car? Wat are you afraid? Wat are you
afraid? Just kind of egging us on.

Nobody likes to be told they're afraid to do their

j ob, correct?

| guess nobody else likes to hear that. | don't
know. | can't speak for anybody el se.

Fair to say that that wasn't sonething you wanted to
hear at 2 in the norning when all you're doing is
responding to a call, correct?

Yeah. There was no need for that.

So, that did upset you to a certain extent, fair to
say?

| woul d say aggravat ed.

And you started getting loud as well as you
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testified, correct?
Yeah. Wen she was getting loud | was getting | oud
w th her.
She was on her property, right?
Correct.
She was standing on the front porch area at this
tine?
Yup. Front porch.
Qbvi ousl y, being unpleasant is not a crinme in and of
itself, fair to say?

MR, LEE: (Object to the form
BY MR ALBERT:
You can answer.
Bei ng unpl easant isn't a crine but when you're Kkind
of disturbing the peace in the nei ghborhood it
becones a cri ne.
Agai n, she was on private property, not public
property; correct?
R ght, but she was outdoors in a residenti al
nei ghbor hood.
W'l get to what the nei ghbors saw and t hought and
everything el se soon, but you tell her go inside.
What | egal basis did you have at that point to demand
that she not assenble on her front porch, if you

know?
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Li ke I said, when soneone is getting that |oud and
swearing and yelling they're disturbing the peace.
They need to go inside and if they don't it's

di sorderly conduct. The nei ghbors were com ng out.

| don't know if they were sleeping, | can't speak to
that, but certainly at 2 in the norning usually
everybody isn't w de awake so she was definitely
causi ng a di sturbance. There's only so long that you
can | et that happen.

Let me ask you this though. You're stating now that
nmy client was conmmtting disorderly conduct and she
was di sturbi ng the nei ghborhood and specifically the
nei ghbors. s that your testinony?

| guess. | can't speak directly to these nei ghbors
that you're going to tal k about but, yeah, in general
she was definitely disturbing the nei ghborhood.
Utimately, we'll get to the sequence of events that
happened after that, but at that point you deci ded,
you know what, |'ve got probable cause to arrest Ms.
Townsend, she's being disorderly, she's disturbing
the peace, I"'mgoing to arrest her for disorderly
conduct; is that fair to say?

After several warnings to go back in the house, yeah,

at that point we were saying, "You're going to go to
jail for disorderly conduct"”, yes.
METSCHL & ASSOCIATES
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Because she was, as you said, disturbing the

nei ghbor hood, but you ultinmately swore out a
conpl ai nt under penalty of perjury against M.
Townsend, correct?

| don't know what you are tal ki ng about.

You charged her with crinmes, correct?

Yes.

When you do that you have to fill out a conpl aint,

ri ght?

Yes.

That's how you charge soneone with a crine?

Correct.

And you swear under penalty of perjury that these

al |l egations are true?

True. Yes.

Let ne ask you this. Cbviously, in your |line of work
you are dealing with people all the tine who are
upset as we've discussed, right?

Correct.

Part of your job is dealing with these individuals in
sonme way, shape, or form right?

Ri ght .

So, it's not as if every tinme you deal with soneone
who' s upset and irate you get afraid for your life or

anything like that, right?
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No, you don't.
And you don't get alarned or anything |like that,
ri ght?
Ri ght .
While ny client was bei ng unpl easant, there's a
coupl e | oose dogs, certainly you conme across nore
stressful situations on a daily basis than what we're
tal ki ng about here; is that fair to say?
It's fair to say that certain situations nay be nore
stressful but the way that she was acting was
i nappropriate so we had to deal wth that.
But you weren't alarned or anything |i ke that, you
weren't afraid or alarned or anything, were you?
| was not afraid for ny safety when it cane to the
conpl ai nant .
And you weren't alarned, correct?

MR LEE: (Object to the form

THE WTNESS: Wen it cones to the
ani mal s, yeah, to step out of that car | would have
been afraid for ny safety, there was no reason for
it, but when it conmes to the conplainant I was not
afraid for ny safety.
BY MR ALBERT:
Her actions weren't naking you alarned or afraid or

anything like that, right?
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MR, LEE: (Object to the form
THE W TNESS: Watever the definition of

the word alarned is | can't answer yes or no to that
but afraid, no, I was not afraid.

(Wher eupon, Plaintiff's Exhibit 2,

M sdeneanor/ Vi ol ati on i nformati on, was narked

for identification.)
BY MR ALBERT:
Oficer, | don't want to be putting words in your
mouth so what I'"'mgoing to do is show you Plaintiff's
Exhibit 2 for identification purposes. First of all,
if you could just take a | ook through that docunent
and say whether or not you recognize it. It's a two
page docunent. Specifically, the first headi ng under
di sorderly conduct.
Ckay.
Looking at page 2. This is your signature, correct?
Correct.
And it does state that you nade this statenent under
penalty of perjury, correct?
Yeah.
And you took the sane oath then when you swore out
this docunent as you're taking today, correct?
Yeah.

In this docunent you state that her actions, her
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wor ds, caused you to be al arned; right?

A Ri ght .

Q Not the neighbors, right, in this docunent and, yes,
feel free to look at that, it's a carbon copy, but
you don't state that her actions caused the nei ghbors
to be alarnmed; right?

A I n that paragraph here, no.

Q You state that her actions caused you to be al arned?

A Correct.

Q But you state you weren't afraid, right?

A Not afraid for nmy safety, no.

Q Clearly, you were annoyed, right?

A Ri ght .

Q And by provoki ng you, egging you on, saying, "Wat,
are you scared of dogs?", that, in your own words,
annoyed and upset you, correct? It was uncalled for,
ri ght?

A Yeah. It was uncall ed for. | guess it annoyed ne,
yeah.

Q So, at this point you nake a decision to do what
relating to ny client?

A | believe at a certain point with the yelling going
on the dogs had scattered out of sight and that's
when we told her again she's gonna go to jail if she
doesn't go inside. | believe at that point we got
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out of the car and we were going up to the house and
she went |i ke she was going back in the house but
only stood behi nd her screen door and continued to
yell fromthe screen door.

The screen door woul d be she's in her doorway,
correct?

Correct.

Which is technically within one's house, right?
Correct.

So, she's basically in between the two doors speaking
to you guys, she's continuing to say things you don't
l'ike; fair to say?

Fair to say.

But, again, she's not the threat, as you stated, the
dogs are the threat; right?

Yeah. They were when they were there.

But you didn't see themrun inside anywhere, right?

| didn't know where they were.

If anything they were nore of a threat now that you

can't see themto a certain extent, is that fair to
say?
Not -- | nean--

Now t hey could be going towards N agara Street,
correct?

Yeah. They could be --
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And that is the area they were going towards, right,
towards N agara Street?

Oiginally, yeah.

What |'m saying is when Ms. Townsend was yelling and
you were telling her to get inside the dogs

di sappeared from your view, right?

Correct.

But you didn't see themrun into a house or anything
al ong those |ines?

No.

And as you nentioned the dogs appeared aggressive,

ri ght?

| nmean, they were barking. They didn't |ook |ike

t hey were, you know, claw ng at our doors aggressive
but, yeah, they were aggressi ve enough where you

pr obably shoul dn't approach them unl ess you need to.
| understand. And |I'm a dog person nore than anybody
in the world but the point is |oose dogs like that in
a residential nei ghborhood could be a threat to any
of these nei ghbors that were now com ng outsi de due
to this disturbance, right?

Well, | can't speak because | know one of the

nei ghbors did eventually conme over to her house but
the majority of the people that | was seei ng cone out

were on their porch. So, they weren't in the mddle
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of the street with the dogs running around them The
peopl e next door, | believe, were on the top porch so
t here was no danger there.

| guess |I'm speaking in generalities that now peopl e
are com ng outside, these dogs are goi ng further away
fromyou out of your view, they are no |l ess of a
threat than they were five m nutes ago when you said
they were a threat; correct?

Correct. Alittle less of a threat than they were
when they were right by ny car.

To you they were less of a threat?

To ne.

But naybe nore of a threat to soneone else in

whi chever direction they were headi ng, say, towards
Ni agara Street; correct?

Coul d have been.

And that were headi ng towards N agara Street,
correct?

Only the first tinme | sawthem | didn't see where
they exactly ran off to during this exact nonment.

You said that when Ms. Townsend was dealing with you
wth all the yelling they cane cl ose and then they
ran of f?

They ran off but |I'm not exactly sure where.

| guess where I'"'mgoing with all this is that despite
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the fact that you weren't afraid of Ms. Townsend and
the dogs were a threat Ms. Townsend's words made you
take your attention conpletely off the dogs and focus
upon Ms. Townsend, correct?
| wouldn't say conpletely off the dogs.
Once you |l ost sight of themyou started wal ki ng
towards Ms. Townsend, not going to | ook --
Yeah. | nstead of dealing with what we --

THE REPORTER: Can you wait until he
fini shes the question? You're overl appi ng.
BY MR ALBERT:
It's ny fault too. Just so we get a clean record is
all.
So, just to slowit down. M. Townsend does go into
her house, maybe not as far away as you would |i ke,
but she's between the two doors, right?
Yeah. She's right at the screen door inside the
house.
So, at this tinme you and Oficer Craig approach the
door, correct?
Yes.
And you're not | ooking at the dogs at this point,
correct?
Correct.

Your attention is off the dogs at this point, right?

METSCHL & ASSOCIATES
Buffalo: 716-856-1906 Rochester: 585-697-0969




© o0 N o o A~ w NP

N N N N NN R R R R R R R R R
O »h W N P O © © N O OO » W N B O

37

>

Correct.

Even though they are the threat to the nei ghborhood,
not Ms. Townsend, correct?

Wll, | certainly wouldn't say she was a threat to

t he nei ghbor hood but she was definitely creating a

di sturbance i n the nei ghborhood and when the dogs ran
off we did begin to then deal with the conpl ai nant
here nore.

Descri be how you did that.

Li ke | said, we gave several, several warnings, she
never stopped, and then when we got out of the car
and she went behind her screen door still the
war ni ngs that she needed to get back in the house and
stop yelling whatever she was saying, like | said, |
can't quote anybody at that point. She stood behi nd
the screen and kept saying it so then we instructed
her that if she keeps doing that she's going to go to
jail for discon because now she's just standi ng

i nside the door but still yelling out of the screen
door at us.

In your mnd that's illegal ?

In ny mnd that is still disorderly conduct.
Specifically, what is the lawrelating to disorderly
conduct that you believe ny client was violating at

this tine?
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| couldn't quote the |aw fromthe book exactly but
she's yelling, she's naking a | ot of noise, and she's
di st ur bi ng the nei ghbor hood.
But obvi ously speech is protected under the first
anendnent. You know t hat, correct?

MR, LEE: (Object to the form

THE W TNESS: She can say what she would
i ke but the way in which she's saying it, the
volunme, it's disturbing to the people that are trying
to have a ni ce peaceful neighborhood at that point in
time.
BY MR ALBERT:
You didn't charge her with excessive noise, right?
| don't believe I did.
She wasn't being violent in any way, correct?
At that point, no.
She wasn't threatening you with viol ence, correct?
| don't believe so. Like | said, | can't speak to
every word that was said during this.
Because it was several years ago at this point,
correct?
Not only was it several years ago but when it was all
going on I"msure there was a |l ot of things that were
said so it's just hard to recollect every single word

that two people say in an exchange, |et al one two
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years ago.
VWhich is why when you're witing a conplaint you want
to be thorough in stating what soneone did to comm t
a crine, correct?

Correct.

And chargi ng soneone with a crime obviously is a
serious action, correct?

Correct.

You' re taking away soneone's liberty, correct?
Correct.

So, therefore that's sonething that you take
seriously and don't just do it out of whi mbecause
soneone' s annoyi ng you, right?

Correct.

So, you want to say specifically what it is that they
did to commt that crine, correct?

Correct.

And you want to say what it is that they, in this
case, said to commt the crine that you're accusing
them of, right?

Correct.

But in this case when you charged ny client with

di sorderly conduct you stated that she was engagi ng
in violent and threateni ng behavior, right?

That's what it says here.
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But as of today you certainly can't renenber her
maki ng any violent or threatening comments towards
you, correct, you just stated?
Yeah. | can't renenber exactly what she said that
was threatening but if I wote that she was sayi ng
threatening things then | believe that she was.
Even t hough now you just said you don't think she was
sayi ng threatening things two m nutes ago?

MR, LEE: (Object to the form

THE W TNESS: If | said that | didn't
think that she was | probably should have said I
can't recall every single thing she said. | t hought
that's what | said.
BY MR ALBERT:
You didn't wite down any of the things that ny
client said that were violent and threatening,
correct?
| can't say for sure on that. | m ght have.
Wll, if so, they're certainly not in the conpliant
itself; correct?
| don't know. | thought maybe I wote what she said
at the initial -- when she said to get out of the car
and do your fucking job that could cone across as a
little bit threatening.
You t hi nk?
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Yeah. So, | don't knowif |I wote it sonmewhere. |
thought | wote it in the paperwork sonewhere.
| ' m gonna have to ask you to lock up a fewny clients
because sonetines they tell nme to do ny job.
As you | ook through this you're not seei ng any
specific things that ny client said to you that were
violent or threatening, correct?
As | 1 ook through this?
R ght. The conpl aint.
For the disorderly conduct, yeah, it's not witten
ri ght here.
Where would it be witten?
Maybe on a 1375.
| ' ve requested any and all police paperwork, but what
is a 13757
It's an arrest card.
s it this?
Yes, that.

(Wher eupon, Plaintiff's Exhibit 3, 163

Form was marked for identification.)

BY MR ALBERT:
Is this the 1375 you're referring to? Show ng you
Plaintiff's Exhibit 3 identification purposes.
Correct.

If you could | ook through that and say whet her you
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allege with any specificity -- did you cite any
specifics as to what ny client said?

MR. LEE: Let ne object to the form
because there m ght be sonme confusion here. Is this
a 1375 or no?

THE W TNESS: No. This is a 163. I''m
sorry. The 1375 would be the crinme report.

BY MR ALBERT:
The police report?
Yeah. It's not the exact copy that we do.
(Wher eupon, Plaintiff's Exhibit 4, Police
report, was marked for identification.)
BY MR ALBERT:
To be clear, we've got three forns, Plaintiff's 2, 3,
4 for identification. | guess in layman's terns
we're dealing wwth a police report, a conplaint, and
an arrest data form correct?
Correct.
Al'l narratives which were filled out by you, is that
fair to say?
Ei ther nme or ny partner.
Nowhere in it does it state one specific thing that
nmy client said, correct?
Correct.

Qbvi ously, when you're arresting soneone for theft,
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for exanple, you say what it is that they stol e;
ri ght?
Correct.
But in this case you're arresting ny client for
speech, right?
No.
That's the original --
For being disorderly.
Ri ght, but her speech was di sorderly, correct?
Yeah. She was |oud. Like |I said, what she said is
threatening so her yelling this out throughout the
nei ghbor hood, yeah.
So, yes, in this case ny client's speech was, in your
estimation, illegal; correct?
MR. LEE: (Object to the form Go ahead.
THE WTNESS: The way that she was saying
her speech and the whole collective -- | don't want

to say perfornmance but the way that she was doing it

all isillegal. The fact that she says to get out of
the car and do your fucking job, | guess you could
say that to ne and it's not illegal, that one

sentence that she said.
BY MR ALBERT:
As we sit here today that's the one sentence that you

clearly recall as opposed to anything else ny client
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may have said, correct?

Yeah because that was the first thing, you know, that
was how we initiated the -- or the whole interaction
was initiated wth that conmment.

Qobviously, if she said, "I"mgoing to kill you", that
woul d be a violent and threatening coorment; correct?
Correct.

And if she said sonething |like that that woul d have
been in one of these reports, correct?

Pr obabl y.

As we sit here the nost damming thing that you can
remenber ny client saying, which was provoking,
under st ood, woul d have been get out of your car and
do your fucking job; right?

Correct.

And t hat annoyed you, fair to say?

Yes.

Now, you made the decision at sone point after
telling her to get back in that she was going to be
arrested, correct?

Correct.

Tell nme how you went through that process.

The process is pretty sinple. | can't say how many
times that we told her that she needs to get in the

house and stop acting |li ke that outside. Like I
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sai d, however nany nunber of tinmes it was it was
several. That's when we decide you can't just have
this -- this is disorderly conduct, she's gonna go to

jail for that.

Q So, what did you do in response?

A. That's when we went up on the porch and then when she
got behind the screen and still was yelling we opened
up the screen door and said, "You're going to jail."

Q You went into her house at that point?

A. At that point | don't knowif | went in the house but
| opened the screen and said, "You' re under arrest.
You're going to jail."

Q And pul |l ed her out of the house?

A Yeah.

Q So, your arm woul d have had to have crossed the
threshol d of the screen door, correct?

A. Probably but who knows. Her arm could have been
out si de. | don't know.

Q You know that the constitution protects citizens
agai nst unl awful sei zures, correct?

A Ckay.

Q Strike that.

You're job as an officer is to swear and uphold the
constitution, correct?

A. Yes, | guess. | don't know. | know that certainly
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is part of it, but we have other duties too and when

soneone is acting like that | thought it was the
right thing that this person should go to jail. You
can't just act like this.

My question is what anendnent of the constitution
protects ny client fromunlawful arrest?

MR LEE: (Object to the form
BY MR ALBERT:
If you know.
Can you say it again?
What anendnment of the constitution protects ny client
agai nst unlawful arrest and unlawful seizures?

MR. LEE: (Object to the form

THE WTNESS: | don't know. | couldn't
say the exact nunber.
BY MR ALBERT:
But it is your job in large part to protect the
constitution, not just go based upon your judgnents
as to when sonmeone is doing sonething right or doing
sonet hi ng wong; correct?

MR LEE: (Object to the form
BY MR ALBERT:
You still have to answer it.
| don't understand the question.

I'll rephrase it.
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What's wong to nme m ght not be wong to Jessica,
m ght not be wong to Ms. Townsend, correct?
Correct.

W all have different sensitivities, correct?
Correct.

W all mght think that soneone should be arrested
for this, but not for that, correct?

Correct.

But, yet, soneone else mght think that soneone
should be arrested for that and not for this,
correct?

Correct.

So, that's why there's laws to kind of make it so
everyone knows everyone gets a fair shake, right?
Ri ght .

Everyone's on notice what they can do, what they
can't do, correct?

Ri ght .

That's why there's a constitution in place to protect
peopl e and make sure people are equally protected

under the | aw, correct?

Correct.

That way an officer can't say, "I don't |ike what
you're doing. You're going to jail", correct?
Yeah. |If they' re not breaking a |l aw you can't just
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take themto jail because you don't |ike the way
t hey' re wal ki ng.
O because they're provoki ng you and sayi ng not nice
things to you, which, admttedly, could be upsetting
at 2 in the norning when all you're trying to do is
answer a call?

MR, LEE: (Object to the form

THE W TNESS: If it was solely that, yes,
but under the | aw di sorderly conduct -- she went to
jail for that. Not just because it was annoyi ng.
BY MR ALBERT:
There's a difference between when you can go into
sonmeone' s hone and arrest sonebody and when you
can't, correct?
Correct.
I n other words, sonetines you could walk into
sonmeone's hone and arrest themlike if you had a
warrant, correct?
Correct.

And sonetines you can't, right?

Correct.
Sonetimes you have to fill out a conpl ai nt agai nst
them and give thema -- there was no warrant for you

to enter ny client's hone, correct?

There was no warrant, no.
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What was your basis for entering her hone and pulling
her out of her hone since she did finally go in the
house?

MR. LEE: (Object to the form You can
answer .

THE W TNESS: After several instructions
of going in the house and stopping the behavi or and
t hen when she was at the screen door and yelling out
still into public then I opened the screen door and
took her to jail.
BY MR ALBERT:
Di sorderly conduct - is that a crine or a violation?
| think it's a violation.
Are you aware that the | aw doesn't allow you to enter
one's hones just for conmtting a violation and
maki ng an arrest?

MR LEE: (Object to the form

THE W TNESS: If you say that ny arm
entered the honme, okay, but, like |I said before, even
that's debatable at this point.
BY MR ALBERT:
' mgoing to ask you this question before |I forget.
You are the officer that's in charge of this case,
correct?

| believe so. M and ny partner, but I'mthe
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arresting officer.
In fact, it states right here -- you swore out the
conplaint, right?
Ri ght .

(Wher eupon, Plaintiff's Exhibit 5, 710.30

Notice, was narked for identification.)

BY MR ALBERT:
When you're naki ng an arrest you're taught to gather
evi dence, correct?
Correct.
That way the case holds up in court, correct?
Correct.
That way you can renenber what sonebody did or what
sonmebody said even six nonths, a year, two years
| ater, correct?
Correct.
And evi dence cones in nmany forms, correct?
Correct.
There's physical evidence?
Correct.
And there's also things that people say ot herw se
known as testinonial, correct?
Correct.
And part of your training is to nenorialize or

docunent everythi ng soneone says, correct?
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MR, LEE: (Object to the form

THE WTNESS: To the best of our ability,
but we don't have to wite down every single word
t hey say.
BY MR ALBERT:
If you intend to use a statenent that they nade
agai nst themat trial you do have to put that in a
710. 30 notice, correct?
| don't know if we have to or not.
You don't know the | aw according to 710. 307?
No. I know what a 710.30 is.
What is a 710. 307
It's a statenent that sonmeone nmade either before or
after the arrest, whatever.
Wiy is it that you guys have to -- you've nade
arrests before, right?
Yes. Correct.
And you filled out 710.30s related to those arrests,
correct?
Correct.
What's the reason that you do so?
Just to docunent sonething that was sai d.
You're not aware of the fact that if you don't put
sonmething in a 710.30 you can't use it agai nst

sonebody at a later date, you re not aware of that
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fact ?
Maybe not in court but -- | guess I'mnot totally
aware of that, if it's not 710 that there's just no

way you can even bring it up.

In this particular instance you stated ny client --
even though you can't say what she said, she's being
| oud and she did say things that nmade you al ar ned,
annoyed, and engaged in violent and threatening
behavi or; correct?

Threat eni ng by the tone and what she said

i medi atel y. I renenber that she said that but not
every single word she said, | don't.

If you wote themdown in a 710.30 statenent then you
probably woul d, right?

| could probably recall nore of it.

And you did fill out a 710.30 statenent in connection

with this case, correct?

Dd1? 1'"mnot sure.
Let ne show you Plaintiff's 5. If you could first
take a | ook at the caption of the case. It says,

"People of the State of New York versus Christine
Townsend", right?

Ri ght .

Ri ght underneath it it states there's an officer in

charge of the case and that's you, correct?
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Correct.
It's your duty to collect the evidence and nmake sure
that this case holds up in court, that this isn't
sone bogus arrest, right?
Correct.
If you're taking away soneone's liberty there's no
shortcuts, you gotta collect the evidence and state
what it is that they did that's illegal; right?
Correct.
Yet, here when it asks what ny client said it states
that no statenents were made and that box is checked,
correct?
Correct.
Even though it is what she said that supposedly got
her arrested in the first place, right, and the
manner in which she said it; right?
Yeah. Like | said, it was nobre procuring on than one
speci fic thing. I|"mjust stating the one specific
thing that do I renenber that she said.
The manner in which she said it, but here it states
that, in fact, no statenents were nade, that she sat
there like a nmute as she's doi ng now, correct?

MR, LEE: (Object to the form

THE WTNESS: | think that's nore of a no

stat enent was 710.
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BY MR ALBERT:
| ' masking you what it states here. It says,
"Statenents by a defendant. Evi dence of the

statement nmade by the defendant to a public servant

engaged in | aw enforcenent.” And then states, "No
statenments were nmade." It does state that, right?
Yeah. It says, "No statenents were nade."

That's sonet hing that you signed and you swore to but
now you're, stating, no, she made a | ot of
st at ement s?

MR. LEE: (Object to the form | don't
think it's even been established that O ficer Vara
conpleted that form

MR ALBERT: He did say he did.

MR LEE: D d you or not?

THE W TNESS: Most of the paperwork |
did. | didn't initial that because it says initials
but I don't know what was ripped off of here.

MR ALBERT: This is a corner that | just
ri pped off a second ago.

MR LEE: It speaks for itself.

BY MR ALBERT:
Movi ng al ong. You reached in there, you grabbed ny
client, correct?

MR. LEE: (Object to the form
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QO

THE WTNESS: | got ahold of your client,
yes. Like | said, | know you're trying to put ne in
there but | don't know if any part was -- her hand
was out of the house, so | wll say at that point,

yeah, we placed her under arrest.

BY MR ALBERT:

Wherever it was in the screen door, but you did grab
her, correct?

Yes.

And t hen what happened?

We told her she was gonna go to jail, put her hands
behi nd her back, and she put up a bit of a fight.
She woul dn't give us her hands, she was still acting
irate, and didn't want to go to jail.

Wio does?

My client originally called for help relating to dogs
that were di sturbing her, correct?

Correct.

And now all of a sudden she's going to jail, right?
| wouldn't say all of a sudden but, yes, the end

out conme was t hat.

You said you grabbed her and she was putting up a
fight of sone sort, correct?

Yeah. We weren't physically fighting but it's very

hard to get someone's arns behind their back if they
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won't put them behind their back. She was putting up
a fight in that regard.

What happened after that?

W got her in cuffs and we were taking her to the car
and when we got to the bottomof the stairs is when
she ki nd of stopped noving forward and ki nd of pushed
back like I'mnot going that way and that's when

went to go nove forward again and she just junped
forward and starting rolling around in the grass.

Li ke a grasshopper? |I'm confused. She junped
forward or did her nonmentum - -

There was no nonentum at that point. Wen we got to
the bottom of the stairs she stopped goi ng forward.
So, like | said, | was going to pull her to cone
forward but | hardly even nade any sort of force

agai nst her and she threw herself onto the ground and
just as you imagined it was flailing herself around
scream ng for help.

It's your testinony that ny client threw herself onto
t he ground?

That's exactly what |' m sayi ng.

You had her by her arm correct?

| had ahold of her to wal k her because, actually, it

never happens that you just tell sonmeone, "Vl k to ny
car." You escort themto the car. So, in the
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escorting of her to ny car right at the bottom of the
stairs is, yes, when | believe that she enbelli shed
extrenely by throw ng herself on the ground and

t hrashi ng around scream ng for help.

You had her by one arm correct?

| believe | had her by her left arm ny right arm

D d your partner, Ms. Craig, have her by the arm as
wel | ?

| don't recall

You don't know if you were the sole escorter of ny

client or if Ms. Craig was al so hel ping you escort?

Yeah. Like | said, | had her left armin ny right
arm | don't knowif Kelly was on the other side or
had her hand on her back. | don't know anythi ng that

Kelly was doing at that point.

You say it was the left armthat you had her by,

ri ght?

| believe it was the | eft arm because | was on the
|l eft side of her.

Describe the grip that you had upon ny client at that

tinme.

| don't think it was a grip. It was just ny arm was
ki nd of inside of her arm |like in the back here
(indicating). So, it wasn't really a grip. It was

just ny arnis here and I' mescorting her to the car.
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When you're escorting her you want to have her in
such a way that she can't run off or, as you put it,
junmp forward and roll on the ground |li ke she's on
fire or somethi ng?
No. That's only true in certain incidents. I f we
have a person that was a real threat to run we w ||
grab ahold tight on them In this case once she was
in cuffs she was just walking to the car at that
point, sol really did not have a firmgrip on her.
| didn't consider her a flight risk.
(Wher eupon, Plaintiff's Exhibit 6, Photograph,

was marked for identification.)
BY MR ALBERT:
O ficer, given that you had such a | oose grip on ny
client, and show ng you Plaintiff's 6, there would be
really no way to explain these bruises and i ndentures
on ny client's left upper arm would there be?

MR, LEE: (Object to the form

THE WTNESS: Correct. | didn't make
t hose. Maybe when she was thrashing on the ground.
BY MR ALBERT:
You t hi nk when she was thrashing on the ground -- was
she thrashing her armon the ground |i ke a chicken or
sonet hi ng?

Yeah. |If you want to put on the record like a
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chicken, | don't knowif | would go that far, but,
yes, was on the ground in cuffs thrashing herself

around scream ng for help.

Q | still don't see how one could thrash this portion
of their inner arm I f you coul d descri be how she
coul d possi bly do that.

MR LEE: (Object to the form

THE WTNESS: | can't describe that. |
don't know.
BY MR ALBERT:

Q But you were there?

A | was there and | just saw a | ot of thrashing and
scream ng for help.

Q When she was thrashing did you just allow her to
thrash or what did you do?

A. For probably a few seconds we did allow her to
t hr ash.

Q She was cuffed?

A She was cuff ed.

Q Her arns are behind her back?

A Her arns are behind her back.

Q The inner portions of her arns are tucked in behind
her back, correct?

A It depends how fl exi ble she is. | don't know how
tucked they were or not. |'ve had people flip their
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whol e arns over the front.
Does ny client appear that she could flip her whole
arms - -
| couldn't say yes or no.
' mjust, again, trying to figure out how it would be
physically possible in the position that ny client
was in where her arns are behind her back, right, and
the inner portions of her arns would be tucked in
behi nd her back, right?
Possi bl y.
And yet sonmehow her thrashing nmust have caused these
brui ses is what you're stating?

MR, LEE: (Object to the form
BY MR ALBERT:
I f you know.
All I knowis that, no, | didn't use force to nake
those marks and the thing that cones to ny mnd that
coul d cause marks would be the thrashing she did
whi |l e she was on the ground.
And you just allowed her to thrash?
| said for a few seconds because at that point when
she's yelling and scream ng and t hrashi ng about
obviously this is going on right now so people wl|l
make clains that you did things to themthat never

even happened so sonetines when they're there, like I
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said, for a few seconds and then we went to hel p her
up, we were |ooking at her. W didn't junp on top of
her because obviously that m ght | ook bad if sonmeone
is thrashing on the ground and | just imedi ately
junp on top of them So, here we are, there she is,
she's doing this, she's thrashing around.

Let her thrash.

Wll, a few seconds later, like | said, we went up to
her, stop, stop, and then got her up and into the
vehi cl e. But we did not imediately junp on top of
her .

You lifted her up, you lifted her up by her arns,
correct?

| ' m assum ng. | don't renmenber exactly how we lifted
her up.

So, you don't know if you gripped her arm at that
poi nt causi ng brui sing?

At that point, yeah, getting her up we usually would
grab soneone's arm and hel p t hem get up, yes.

In theory then you grabbed the portion of her arm
that ultimately you just saw brui ses upon in
Plaintiff's 6?

| couldn't say exactly what arm | grabbed to get her
up.

At this point are nei ghbors outside the house?
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| believe so, yes.

Are you interacting wiwth themin any way, shape, or
fornf?

| remenber interacting with a neighbor that was at
t he house because when she was gonna go to jail we
had to make sure that we had soneone to | ook at after
-- 1 believe it was her daughter, who was a young
chil d.

D d you know who this nei ghbor was?

No.

Do you know her nane as we sit here today?

No.

So, there was no way of knowi ng whether this was a
responsi ble adult that you left --

She said that she was okay with that.

My client said that?

Yes.

So, that is sonething that years |later you do
remenber, right?

Yeah.

But, again, at this tinme, as you put it, nmy client
was irate; right?

She was.

But, yet, you trusted her judgnment that this child

was safe in this other |ady's care?
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| trusted her judgnent saying that, yeah, she can
watch the kid and then when | dealt with the nei ghbor
face-to-face, talked with her, she seened |like a
responsi bl e adult who cared about the child.

You did fill out a use of force formrelated to this
i ncident, right?

Correct.

Descri be the conversation you had with this nei ghbor,
i f you woul d.

| don't know exactly the conversation | had with the
nei ghbor .

Aside fromw Il you watch the kid?

Yeah, al ong those |ines.

D d the neighbor inquire as to why Ms. Townsend was
getting arrested?

" mnot sure if she did or not.

That part you don't renenber?

| don't renenber.

Do you renmenber whether the nei ghbor stated that ny
client was a nurse and a good person?

| renmenber the conpl ai nant saying that.

But you don't remenber the nei ghbor saying that?

No, not to ne.

Do you renenber telling the neighbor that ny client

was on drugs?
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| don't remenber saying that.
Is it possible you said that?

MR, LEE: (Object to the form

THE W TNESS: It could be possible. I
don't know what | said, everything | said.
BY MR ALBERT:
Dd you think ny client was on drugs possibly?
If | uttered the words to the nei ghbor of that then,
yes, | could have been asking if she was on drugs
based on her irrational behavior.
Are you a drug recognition expert?
| don't think I have sone sort of certificate saying
' man expert.
That's what it is.
Well, then no.
There was a child in ny client's house, correct?
Correct.
You didn't call CPS to voice your concerns about this
irate | ady who may be on drugs?
| don't believe we did.
You left her with a nei ghbor that you never net
before, right, the child?
Correct.
D d you screamat M. Townsend to get the fuck out

whil e you were pulling her onto the front porch when
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you were nmaking the arrest?

| don't know.

There was a bl ack female police officer that was in
close proximty to you on the porch, correct, your
partner was next to you the whole tinme basically,
correct?

Yeah. | ' massum ng she was right there.

Wiil e the arrest was being nade at | east, right?

Yes.

And you stated sone nei ghbors were outside at this
poi nt ?

Yes.

Because certainly now we are at a point where there's
a nei ghbor hood di sturbance taking place, right?

We're still at that point, yeah.

Everyt hi ng has been greatly escalated, fair to say?

| don't know about that.

O her cops are comng to the scene, fair to say?

| believe a few nore cops showed up

The dogs are still at play, you don't know where they
are at this point, right?

| thought that at sone point we had nade contact with
the dog owner. | can't recall that part exactly. |
don't know.

55 Briggs woul d have been, what, directly across the
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street fromb59, give or take?

No.

No, it wouldn't be?

No.

Where would 55 be in relation to 59 Briggs?

| believe it was a few houses east bound.

It would be on the sane side of the street. MW
faul t.

Yeah.

And it's probably next door, right, or two down?
Yeah. | think it was a few down.

There was an i ndividual who was filmng with a cel
phone, do you recall?

| don't recall that individual

If an individual said that ny client was being pulled
down the steps in force which led her to fall he
woul d be lying or m staken?

Yeah.

Because, instead, ny client threw herself |ike a
chi cken onto the ground and started thrashi ng?

Yes. Wien we got to the bottomof the stairs she
conpletely enbellished it, I know |l said it before,
and threw herself to the floor. | never threw her to
t he ground.

But she is in handcuffs, correct?
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Correct.

And that's an awkward position for one to walk,
correct?

| guess it is but even that's debatable. You can
wal k straight forward and it's not that awkward.

But sone people are nore agile and ninble than
others, right?

Tr ue.

Sone people m ght have an easier tine wal ki ng down
steps while cuffed than others, correct?

Tr ue.

And sone peopl e woul d have an easier tine wal ki ng
down steps cuffed with their arns being held than
ot hers woul d, right?

| guess, yeah.

When you're saying that you believe Ms. Townsend
enbel l i shed the fall you have no way of know ng that
or whet her she | ost her bal ance due to the anount of
force and pressure that was being exerted upon her,
fair to say?

There's no way that the force |I applied woul d have
violently threw her to the ground and caused her to
start thrashing around. Nothing that | did would
have caused that.

The thrashing could be -- you are aware that ny
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client suffered a fracture in her ankle as a result
of this fall, are you?

MR, LEE: (Object to the form
BY MR ALBERT:
Are you aware of that?
Am 1 aware of that now or was | aware of that?
Are you aware of that now?
| wasn't even really aware of that now but | was
informed that there may be sone injuries involved but
certainly at the scene no awareness of that at all.
But she wasn't getting up once she fell to the
ground, correct?
No, she wasn't.
So, that could be an indication that she's not
getting up because she's hurt, right?
Most people would say, "I'mhurt. Help nme up", and
not screamng for help as if nme and ny partner were
the ones that were attacking her or causing this
fall. That's what it was.
When one's in pain one can scream correct?
Sur e.
Soneti nes when people get hurt they yell and scream
correct?
Correct.

Wiile you're taking it as she's trying to nmake you
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guys | ook bad maybe ny client's ankle was really hurt
and that's why she's not getting up, is that fair to
say?

Yeah. You could argue that, yeah.

Thank you. I wll.

At any rate, what happened when she didn't get up?
Now nei ghbors are out, now they're film ng you guys,
now the situation is escalated at this point; is that
fair to say?

Yeah. | guess if she's in cuffs on the ground I|ike
that, yeah, it's escalated at that point fromwhen we
first pulled up.

And she's not getting up at this point?

She's not getting up i nmedi ately, no.

And you want to get her up so you at this point lift
her up by her arns, correct?

Like | said, | don't recall exactly how I grabbed her
to get her up so | don't know exactly what arm |

gr abbed.

Are you trained as to howto |ift sonmeone up when
they're imobilized in such a manner?

Yeah.

What woul d be the proper technique to do it?

When they're on the ground, they got their cuffs

behi nd their back, you put your arm under the arnpit
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right there (indicating), and then you would help
t hem up.
Under their arns, the sane regi on where M.
Townsend's -- those photos that you saw where there
was brui sing, correct?
MR, LEE: (Object to the form

BY MR ALBERT:
You woul d pick her up by that sane area where you
just saw indicia of bruising on her arm correct?
R ght, but the picking up shouldn't cause that anount
of mar ks and brui si ng.
| agree. It shouldn't.
You stated this didn't seem|i ke soneone who was
going to be a runner, so did you put the handcuffs on
tight or | oose?
| couldn't tell you. Watever it was it wasn't done
on purpose. It was just to get her in cuffs and,
like | said, she was putting up a fight with her arms
and she wouldn't get in the cuffs. So, sonetines
when people do that it would cause the cuff to just
go on however we can get it on.

(Wher eupon, Plaintiff's Exhibits 7-8,

Phot ogr aphs, were narked for identification.)
BY MR ALBERT:

Showi ng you 7 and 8 for identification purposes. |
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guess it's fair to say you didn't nean to put them on
so tight so that these ligatures would surface?

Li ke | said, we get the cuffs on. | wasn't trying to
put them on hard or soft. | was just trying to get
the cuffs on. Sonetines if the cuffs are on even
just a little bit tight it will cause an indentation.
Wth the cuffs on tight that could nmake it nore
difficult for soneone to maintain their bal ance and
wal k especially when force is being used to get them
down stairs, correct?

No. | don't think the tightness of the cuffs would
af fect soneone's wal k.

So, she's down on the ground, there's neighbors
outside, you finally get her up, what happens next?
At that point | think once she gets up she goes into
the car.

Whose car?

Qur patrol car.

What happens next ?

In regards to taking her downtown to jail?

What | ' mgetting at | guess is she didn't have her
driver's license on her at that exact tinme, correct,
identification, things to that effect?

| can't recall at that nonment what she had on her,

what she didn't.
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What |'masking is do you recall wal king into her
house to obtain her driver's |license?
| remenber wal king into the house. If it was to get
her driver's license | wasn't positive of that.
Wiy el se would you be wal ki ng i nto her house?
Like | said, we were trying to nake sure that we had
sonmeone to care for her daughter. That woul d be a
reason to go back in the house to nake sure
everything was set up properly before we |eft.
You used your judgnent again at this point to go back
in the house and say I'"'mgoing to go in the house and
make sure things are in order, correct?

MR, LEE: (Object to the form

THE W TNESS: | just said that |I'm not
positive why | went back in. You said it was to get
an ID, | said, yeah, | could have went back for the
ID but I wasn't positive that that was the reason and
| gave another reason as to why | may have went back
in there.
BY MR ALBERT:
Do you renenber ny client saying, "Oficer Vara,
pl ease, by all nmeans going into ny house", do you
renmenber her saying anything |like that?
No. | don't renenber her saying that.

Do you renmenber getting any sort of consent to go
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into her residence at this tine?

No.

What did you do when you were in there?

| remenber that the nei ghbor was there and the
daughter was there but, like | said, | don't know if
| just grabbed an ID or if I was just making sure
that everythi ng was okay here before | left.

Do you renmenber having any interaction wth the
daught er ?

No. I renmenber saying one thing to the nei ghbor
whil e the daughter was there, which was that it's a
shane that the daughter had to see a nother acting in
this way.

| f the daughter, Cassandra Barkley -- if she states
that you said to her, "Hey, that psycho bitch is your
nmont, do you renmenber saying that?

No.

You were upset at this point though, correct?

It's aggravati ng. It's annoyi ng.

You were al arned and annoyed?

Yeah. | was al arned and annoyed, | guess, at this
poi nt .
Just like when ny client was "irate" and said things

that were inappropriate maybe you did too maybe,

correct?
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Maybe.
D d you do anything to ny client's dog when you were
in the house?
No.
Did you see a dog?
| thought | saw like a small dog. | don't recal
exactly what kind but I think it was like a really
smal | dog kind of breed.
You're stating that you didn't use force against ny
client or did you? | don't want to put words in your
nout h.
| used as nuch force as necessary.
So, you did use force but you don't think you used
excessive force i s your testinony?
Correct.
Agai n, your departnent | ooked into it and
i nvestigated you and said you did nothing wong,
ri ght?
Correct.

MR. LEE: (Object to the form | don't
know if internal affairs investigated this.
BY MR ALBERT:
| said departnent. | didn't say internal affairs.
| don't know if internal affairs did or not.

Your supervi sor.
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Yeah. | did the use of force form which then
believe -- | don't know. | thought it mght go to
the internal affairs division, but maybe not. |
don't know.
(Wher eupon, Plaintiff's Exhibits 9-10, Use of
Force fornms, were narked for identification.)
BY MR ALBERT:
If you could take a nonent and | ook through
Plaintiff's 9 and 10. First just descri be what those
fornms are.
This is a use of force formand this portion of it, |
beli eve, you mark where you nade contact with the
i ndi vi dual .
VWhat points did you nark that you nade contact with
my client?
Looks |i ke on the wists.
Anywhere el se?
| don't see it on here. It looks like just wists.
It says 1, 2, 4, and 6, if I'mnot m staken, in terns
of points of contact; correct?
No. The points of contact are 1 and 2 and then the
regi ons of the body are 4 and 6. So, it neans |ike |
put ny hand on her wist, which is nunber 2, which is
in the region 6, which is her left arm

What does 1 and 2 signify then?
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1 and 2 signifies that | used sone sort of force on
her wists. Those are ny contacts with her body was
on her wi sts.
By your own adm ssion when you were lifting her up
and when you were bringing her down the stairs your
hands were on her upper arns, right?
Yeah, but that wouldn't technically be part of the
use of force because that was just nme assisting her
up. Wereas, when | was grabbing her wists
forcefully that was trying to get her in cuffs.
Those brui ses woul d absol utely make no sense given
that you used absolutely no force upon that regi on of
ny client's body whatsoever, that's your testinony,
ri ght?
Correct.
Unl ess this was conpletely inaccurate, right?

MR LEE: (Object to the form

THE WTNESS: Well, that's not true.
BY MR ALBERT:
Once ny client was under arrest you went back in her
house, you tal ked to the daughter, you talked to the
nei ghbor, ny client was then taken downtown; is that
ri ght?
Correct.

She's sitting in the back seat, correct?
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Correct.
I n handcuf fs?
Ri ght .
| s she crying?
She may have been crying at that point.
Did you stop at Ti m Hortons?
No.
So, if there's a surveillance video show ng that you
didn't go straight to the holding center but, yet,
you stopped at a TimHortons --
| don't know if --

MR, LEE: (Object to the form

THE WTNESS: The only tinme that we woul d
ever pull over on the way there is if we still needed
to finish sonmething on the paperwork before we got
downt own but, yeah, we didn't go to Ti m Hortons.
BY MR ALBERT:
| didn't say you went in and got donuts or anything
like that. |I'msaying did you stop on the way down?
| don't recall if | stopped or not.
It's possible you did stop on the way downt own?
It could be possible we pulled over.
And it's possible that you conti nued a conversati on
wth ny client, correct?

It's possi bl e.
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MR LEE: Can | just interject here and

ask is there a surveill ance video or no?

MR. ALBERT:

There may be.

MR LEE: Well, we requested all video

and | didn't get any video.
MR. ALBERT: No.
this tine.

BY MR ALBERT:

That's why |' m aski ng.

W don't have one at

You may have stopped, as you stated, to finish the

paperwor k; correct?

There are tines on arrests when we just need to

finish up alittle bit of paperwork and we'l |l just

pull over but, like |I said, on this particular one |

don't renenber doing that but
possibility.

Do you renenber carrying on a
client at this tine?

Not an exact conversation but
t here and she was sayi hg sone
how a conversati on went.
These are nore words that you
were they nmenorialized in any
police conplaint, arrest data
correct?

Yeah. In the back of the car

it is in the real m of

conversation with ny

I know she was back

stuff but | don't know
don't renenber and nor
ki nd of 710. 30 noti ce,

form or police report;

I don't think that
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really had anything to do wth why she was going to
jail, what was being said, so it wasn't docunent ed.

She was sayi ng how she was a nurse or sonething.

Q Oiginally, you were trying to | ocate where these
stray dogs were and were asking her questions, she
didn't provide you with answers, she wasn't
cooperative; right?

A Correct.

Q One is not obligated by law to cooperate with the
police, fair to say?

A To a certain extent, yeah.

Q One doesn't have to answer their questions, correct?

A Not all the tine.

Q In this case she wasn't obligated to say, "Hey, those
dogs belong to --"

A No. I guess she wasn't.

Q Yet, you charged ny client with obstructing
governnental adm nistration for not answering your
questions, correct?

A | would have to read the charge again.

Q Is it fair to say that the refusal to answer your
questions certainly played a basis in you charging ny
client with obstructi on of governnent al
adm ni stration, an A m sdeneanor, correct?

A. Yeah. It says that in there but it al so says,
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"Interference to prevent nyself and Oficer Craig
fromarresting --", it says him "For the disorderly
conduct"”, so that would be obstructing -- that she
woul dn' t cooperate when she was told she was going to
jail.

You al so put that she was not answeri ng questions
about the | oose dogs?

That's in there.

Now, describe the process when it cones to court pay
relating to arrests that you nake.

If we go to court for an arrest that we nake or were
involved in and it's not on our scheduled tine to
work, so we're off duty, we fill out a court slip and
we bring it to court and when we're done with our
court proceedi ngs, whatever it is, the DA or whoever
W ll sign our court slip and we wll get paid for
comng to court.

And you work nights, 8 to 6 a.m, correct?

| did.

So, at the tinme you were working nights, right?
Correct.

So, clearly, whenever you went to court it would be
either in the norning or afternoon, right?

Ri ght .

So, in other words, it would always fall outside of
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t he wi ndow when you woul d be schedul ed to work any
way. You would get paid every tine you went to court
is what I|'"mgetting at, right?

Correct.

From t hat standpoi nt you woul d have had a fi nanci al
incentive to go out and nake arrests, correct?

MR, LEE: bj ecti on.

THE W TNESS: I ncorrect.

BY MR ALBERT:

Wiy is that?

You used i ncenti ve. | don't make any arrests based
on |'"'mgoing to get paid for them

That wasn't ny question. That's why | used the word
i ncentive. You would have had a financi al

noti vati on, whether you took it or not, whether you
use that notivation or not, you would have had a
financial notivation to make arrests; correct?

MR, LEE: bj ecti on.

THE W TNESS: No, | wouldn't. It doesn't
notivate ne to get the court shot, we'll call it, for
noney, but at the sane tine every arrest that we
make, especially because we didn't know it was gonna
go to this point -- a discon, sonetines we don't get
call ed for everything. So, when | nade the arrest it

was not a guarantee that | would get court noney for
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it.

BY MR ALBERT:

But you did, in fact, get a court --

| believe | did. | believe.

Therefore, it doesn't matter whether the case is
thrown out, as you know this one was; right?

Ckay.

You still get paid even if --
What ever the ruling is I'll get paid for going to
court.

Whet her the judge rules the charges to be unl awful,
as he did in this case, you still get paid; correct?
Correct.

How nmuch is it that you get paid per court shot?
' m not positive of that.

You don't know?

Honestly, | couldn't give you a dollar anount. I
know a ball park figure but I don't know t he anpbunt.
Could we get a ballpark figure, | guess?

Maybe $100.

Maybe nore, right?
MR, LEE: (Object to the form
THE WTNESS: Like | said, it's a

bal | park figure so not nuch nore.
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BY MR ALBERT:
And you're only there -- when you tal k about the
court shot you go in -- especially for right after an
arrest, you go in, you talk to the DA, you tell them
alittle bit about what happened, and then you | eave;
correct?
Sonetimes that's how it goes down.
Especially if it goes to trial obviously you m ght be
here |li ke you' re here now, right?
Ri ght .
Are you getting paid for your tinme right now sitting
her e?
Yes.
Even if you end up getting sued civilly you still get
paid for show ng up and answeri ng questi ons?
Yes.
So, fromthat standpoint the nore you're in court the
nore you get paid, you can't deny that; right?
Yeah, true.
So, naybe you don't take it but sone people --
there's a financial notivation to nake a | ot of
arrests because each tine they do, whether they're
good arrests, bad arrests, convictions, acquittals,
they still get paid; right?

MR. LEE: Objection.
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THE WTNESS: It could notivate certain
peopl e but not that | know of and certainly not
nmysel f .
BY MR ALBERT:
Yet, as you put it, you did get paid on this case
multiple tines; fair to say?
Yeah. | believe nultiple tines. | don't renenber
exactly how the courts went during that, that's why I
can't speak to it, but if I went to court once
before, yeah, nmultiple tines.
Even though this case ended up getting tossed out of
crimnal court and now you're getting sued civilly
you're still getting paid; fair to say?
Tr ue.

MR ALBERT: No further questions.

(***11:46 a.m ***)
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STATE OF NEW YORK
COUNTY OF ERIE

I, Nicole Rotoli, a Notary Public in and for the
State of New York, do hereby certify:

That the w tness whose testi nbny appears herein
bef ore was, before the commencenent of his
deposition, duly sworn to testify to the truth, the
whol e truth and nothing but the truth; that such
testi nony was taken pursuant to notice at the tine
and pl ace herein set forth; that said testinony was
taken down in shorthand by ne and thereafter under ny
supervi sion transcribed into the English | anguage,
and | hereby certify the foregoing testinony is a
full, true and correct transcription of the shorthand
notes so taken.

| further certify that I am neither counsel for
nor related to any parties to said action, nor in
anywi se interested in the outcone thereof.

IN WTNESS WHERECF, | have hereunto subscri bed
ny nane this 12th day of October, 2016.

[ ]
o Retoldi
Notary Public
State of New York
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